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U.S. Customs Service 


Treasury Decision 


(T.D. 01-52) 
CANCELLATION OF CUSTOMS BROKER LICENSES 


AGENCY: U.S. Customs Service; Department of the Treasury. 
ACTION: Customs broker license cancellations. 


SUMMARY: In a document published in the Federal Register on July 
20, 2001, Customs set forth, pursuant to section 641 of the Tariff Act of 
1930, as amended (19 U.S.C. 1641) and the Customs Regulations (19 
CFR 111), a list of Customs brokers whose licenses are cancelled. The 
wrong Treasury Decision (T.D.) number was inadvertently assigned to 
the document. This document corrects that error by redesignating the 
document as T.D. 01-52. 


CORRECTION OF PUBLICATION 


In the Federal Register issue of July 20, 2001, in FR Document 
01-18163, on page 38053, in the third column, correct the line above the 
title of the document which sets forth the T.D. number to read as set 
forth above. 


Dated: July 20, 2001. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 
[Published in the Federal Register, July 26, 2001 (66 FR 39084)] 








U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 6—2001) 
AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of May 2001. The last 
notice was published in the CUSTOMS BULLETIN on May 23, 2001. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 
Dated: July 17, 2001. 
JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 
The lists of recordations follow: 
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CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 32, AUGUST 8, 2001 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 7-2001) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of June 2001. The last 
notice was published in the CUSTOMS BULLETIN on May 23, 2001. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1300 Pennsylvania Avenue, N.W., Ronald 
Reagan Building, 3rd floor, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
Chief, Intellectual Property Rights Branch, (202) 927-2330. 


Dated: July 17, 2001. 


JOANNE ROMAN STUMP 
Chief, 
Intellectual Property Rights Branch. 
The lists of recordations follow: 
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U.S. CUSTOMS SERVICE 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, July 25, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO CLASSIFICATION OF STEEL 
TOWERS FOR WIND-DRIVEN TURBINE ELECTRIC 
GENERATORS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification ruling letter 
and treatment relating to the classification of steel towers for wind- 
driven turbine electric generators. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-1€2, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the 
classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of steel towers for wind-driven turbine electric gener- 
ators. Similarly, Customs proposes to revoke any treatment previously 
accorded by it to substantially identical transactions. Comments are in- 
vited on the correctness of the intended actions. 


DATE: Comments must be received on or before September 7, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue. N.W., 
Washington, D.C. 20229. Comments submitted may be inspected at the 
same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: Benjamin J. Bornstein, 
General Classification Branch, (202) 927-2388. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling letter per- 
taining to the classification, under the HTSUS, of steel towers for wind- 
driven turbine electric generators. Although in this notice Customs is 
specifically referring to one ruling, New York Ruling Letter (NY) 
E82319, dated June 3, 1999, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. Cus- 
toms has undertaken reasonable efforts to search existing data bases 
for rulings in addition to the one identified. No further rulings have 
been found. This notice will cover any rulings on this merchandise 
which may exist but have not been specifically identified. Any party 
who has received an interpretive ruling or decision (i.e., ruling letter, 
internal advice memorandum or decision or protest review decision) on 
the merchandise subject to this notice, should advise the Customs Ser- 
vice during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by the Customs Service to substantially identical transactions. This 
treatment may, among other reasons, be the result of the importer’s re- 
liance on aruling issued to a third party, Customs personnel applying a 
ruling of a third party to importations of the same or similar merchan- 
dise, or the importer’s or Customs previous interpretation of the 
HTSUS. Any person involved in substantially identical transactions 
should advise Customs during this notice period. An importer’s failure 
to advise the Customs Service of substantially identical transactions or 
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of a specific ruling not identified in this notice, may raise issues of rea- 
sonable care on the part of the importer or their agents for importations 
of merchandise subsequent to this notice. 

In NY E82319, dated June 3, 1999, steel towers for wind-driven tur- 
bine electric generators were held to be classifiable under subheading 
8503.00.9545, HTSUS, as a part suitable for use solely or principally 
with the machines of heading 8501 or 8502, other, other, parts of genera- 
tors. This ruling letter is set forth in “Attachment A” to this document. 

Since the issuance of that ruling, Customs has had achance to review 
the classification of this merchandise and has determined that the clas- 
sification is in error. It is now Customs position that this article is classi- 
fiable in subheading 7308.90.95, HTSUS, as other structures and 
parts of structures of iron or steel; plates, rods, angles, shapes, 
sections, tubes and the like, prepared for use in structures, of 
iron or steel: Other: Other. Pursuant to 19 U.S.C. 1625(c)(1), Cus- 
toms intends to revoke NY E82319, and any other ruling not specifical- 
ly identified to reflect the proper classification of the merchandise 
pursuant to the analysis set forth in Proposed Headquarters Ruling 
Letter (HQ) 964757 (see “Attachment B” to this document). Additional- 
ly, pursuant to 19 U.S.C. 1625(c)(2), Customs intends to revoke any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. Before taking this action, consideration will be 
given to any written comments timely received. 


Dated: July 24, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
New York, NY, June 3, 1999. 
CLA-2-85:RR:NC:N1:113 E82319 
Category: Classification 
Tariff No. 8503.00.9545 
Mr. TOM MARTIN 


A.N. DERINGER, INC. 
6930 Metroplex Drive 
Romulus, MI 48174 


Re: The tariff classification of generating-set towers from Canada. 


DEAR MR. MARTIN: 


In your letter dated May 13, 1999, on behalf of Canam Steel Works, Inc., you requested a 
tariff classification ruling. 

The merchandise is a tower designed specifically to support a wind-driven turbine elec- 
trical generator. The tower is composed of flat-rolled steel pieces welded together to form 
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sections of a long, tubular structure. These sections are to be bolted together at the site of 
the windmill. The finished tower is about 53 meters in height. 

The applicable subheading for the towers will be 8503.00.9545, Harmonized Tariff 
Schedule of the United States (HTS), which provides for parts suitable for use solely or 
principally with the machines of heading 8501 or 8502, other, other, parts of generators. 
The general rate of duty will be 3 percent. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Smyth at 212-637-7008. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:CR:GC 964757BJB 
Category: Classification 


Tariff No. 7308.00.00 
MR. THOMAS MARTIN 


A.N. DERINGER, INC. 
6930 Metroplex Drive 
Romulus, MI 48174 


Re: NY E82319 Revoked; Steel towers for wind-driven turbine electric generator. 


DEAR Mr. MaRTIN: 

This is in reference to NY E82319, dated June 3, 1999, which the Director of Customs 
National Commodity Specialist Division, New York, issued to you on behalf of Canam Steel 
Works, Inc. In that ruling, a steel tower used to support a wind-driven turbine electric gen- 
erator, was classified in subheading 8503.00.9545, of the Harmonized Tariff Schedule of 
the United States (HTSUS). We have reviewed that classification, and have determined 
that itis incorrect. This ruling revokes NY E82319 and sets forth the correct classification. 


Facts: 


The merchandise is a tower used to support a wind-driven turbine electric generator. 
Towers for these wind-driven turbines may be tubular steel towers, lattice towers, or con- 
crete towers. Guyed tubular towers are only used for smaller turbines. The subject tower is 
composed of flat-rolled steel pieces welded together to form sections of a long, tubular 
structure. These sections are then bolted together on site where a wind-driven turbine 
electric generator is secured to the top. A completed tower is approximately 176 feet in 
height. Each section has ladders and landings to enable access to the tower and the genera- 
tor. Most large wind turbines are delivered with tubular steel towers. The subject towers 
are not manufactured by the same company that produces the wind-driven electric turbi- 
nes. The towers do not provide operational or mechanical interaction with the turbine or 
its rotor. 

Towers are usually bolted onto the concrete foundations where the generators are pla- 
ced. In some cases, where the bottom of the section of the tower is cast into the concrete 
foundation, and where the lowest section of the tower is subsequently welded together di- 
rectly on the site, the tower must be fitted with special guides and clamps to hold the two 
tower sections in place while welding of the remaining sections is completed. 

Most modern towers for wind-driven turbine electric generators are conical, tubular 
steel towers. Towers are assembled from smaller, conical subsections which are cut and 
rolled into the right shape, and then welded together. Towers for these turbines are gener- 
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ally designed by the individual turbine manufacturer since the entire wind-driven turbine 
has to be type approved as a unit. Even if some towers are manufactured by independent 
producers, they are always specific for each manufacturer, and conform to industry engi- 
neering standards. Often when the distance to the operational site is great, and the project 
is large, the towers are manufactured locally. 


Issue: 


Whether the steel tower is classifiable under heading 7308, HTSUS, as a structure of 
steel, or under heading 8503, HTSUS, as a part of such equipment, or goods or parts of 
goods of another heading in chapter 84 or 85? 


Law and Analysis: 


Merchandise is classifiable under the HTSUS, in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 98-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

The HTSUS provisions under consideration are as follows: 


7308 Structures (excluding prefabricated buildings of heading 9406) and 
parts of structures (for example, bridges and bridge sections, lock gates, 
towers, lattice masts, roofs, roofing frameworks, doors and windows 
and their frames and thresholds for doors, shutters, balustrades, pillars 
and columns) of iron or steel; plates, rods, angles, shapes, sections, 
tubes and the like, prepared for use in structures, of iron or steel: 

7308.20 Towers and lattice mast * * * 


* * * * * 


8502 Electric generating sets and rotary converters: 


* * * * * * 


8503.00 Parts suitable for use solely or principally with the machines of 
heading 8501 or 8502: 


8503.00.95 Other *** 


* * * * * * * 


In NY E82319, Customs determined that the tower was specifically designed to support a 
wind-driven turbine electic generator, and that this article was classifiable under subhead- 
ing 8503.00.9545, HTSUS, which provides for “parts suitable for use solely or principally 
with the machines of heading 8501 and 8502, HTSUS, “other[,] other, parts of generators.” 

Heading 8502, HTSUS, provides for “[e]lectric generating sets and rotary converters[.]” 
Under Section XVI, Note 2(a), HTSUS, parts which are goods included in any of the head- 
ings of Chapters 84 and 85, are in all cases, to be classified in their respective headings. 
Pursuant to Section XVI, Note 2(b), parts suitable for use solely or principally with a par- 
ticular kind of machine, or with a number of machines of the same heading (including a 
machine of heading 8501 or 8502) are to be classified with the machines of that kind. 

The ENs to chapter 85, state that with respect to “parts in general, one should refer to 
the “General Explanatory Note to Section XVI” (General Notes, (B) Parts). At ENs to 
chapter 85, General Notes, (B) (ii), we note that “Non-electrical parts of the machines 
and apparatus of this Chapter [85] are classified as, “[o]ther non-electrical parts suitable 
for use solely or principally with a particular kind of electrical machine of this Chapter (or 
with a number of machines falling in the same heading) are to be classified with that ma- 
chine (or those machines) or, if appropriate, in heading 85.03, 85.22, 85.29, or 85.38.” 

Thus, whether or not the merchandise qualifies as an article of heading 7308, HTSUS, 
goods that are identifiable as parts or machines or apparatus of Section XVI are classifiable 
in accordance with Section XVI, Note 2(b), HTSUS, unless excluded from that section by 
Note 1. None of the exclusions in Note 1 apply here. 

Thus, it is argued that the heading for parts of generating sets in heading 8503, HTSUS, 
takes precedence over the specific heading for structures made of steel in heading 7308, 
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HTSUS. However, this is only the case, ifin fact the towers are classifiable as “parts” with- 
in the HTSUS. A “part” must be an integral or constituent component necessary to the 
completion of the machine or apparatus with which it is used and which enables that ma- 
chine or apparatus to function in the manner for which it was designed. The present towers 
do not meet these requirements. 

We note that a tower must conform to specific engineering standards, as well as, built in 
conformance with the specific terrain of the location where it will be placed. A tower must 
also be built to meet specifications with respect to load, capacity, and the output of the gen- 
erator mounted on its top. These, however, are objective, industry-wide engineering stan- 
dards, not product restricted standards or specifications. Thus, despite its obligatory 
compliance with specific design requirements, a tower is not an integral component or op- 
erational part of the generator. A tower functions by standing and supporting a particular 
weight on particular terrain. However, the subject towers are not identifiably integral, con- 
stituent, or component parts necessary to the completion and proper functioning of the 
generator. The towers do not have an individual function that requires the generator to be 
mounted onto it, or that requires that the tower be incorporated into the generator, to have 
it perform its functions. A generator may be supported in by a variety of other arrange- 
ments. 

In HQ 082655, dated July 17, 1989, Customs determined that a lattice tower constructed 
from 19 and 38 foot long welded steel lattice towers and supported a crane structure were 
classifiable under heading 7308, HTSUS. In HQ 084140, dated July 18, 1989, Customs de- 
termined that a “pit liner pedestal,” which served as a platform-like top upon which a gen- 
erator and the rotating parts of its turbine, were placed, was also classifiable in subheading 
7308, HTSUS, as a metal structure. In the latter decision, Customs specifically held that 
the pit liner pedestal and a walkway were neither considered parts classifiable in chapters 
84 or 85, nor were they classifiable elsewhere in section XVI, HTSUS. 

It is significant that wind towers may generally be manufactured by a company other 
than the generator’s manufacturer. In fact, the subject towers are manufactured by acom- 
pany that does not produce or manufacture the generator it supports. In fact, the generator 
and the towers are imported separately. Insofar as independent manufacturers producers 
are often also manufacturers of oil tanks, steel structures, or pressure vessels, these basic 
towers may be sold or used for other construction purposes that require similar safety in- 
spection procedures. We note that the manufacturer of these towers also constructs other 
tubular steel structures for numerous other buildings and construction projects. The sub- 
ject tubular steel towers are not the only type of structure used as a base for wind-driven 
electric turbines. Thus, the towers are not the only means of support for this type of gener- 
ator. The task may be completed by lattice towers, guyed pole towers, concrete, and other 
hybrid tower solutions. Regardless of type, none of the towers function as an integral part 
of the generator. 

Insofar as EN 85.02, states that the “expression ‘generating sets’ applies to the combina- 
tion of an electric generator and any prime mover other than an electric motor (e.g., 
hydraulic turbines, steam turbines, wind engines, reciprocating steam engines * * *)” itis 
possible that this does not include towers made of steel. Moreover, EN 85.02(I), describing 
electric generating sets, provides, “generating sets” consisting of the generator and its 
prime mover which are mounted (or designed to be mounted) together as one unit or ona 
common base (see the General Explanatory Note to Section XVI), are classified here [chap- 
ter 85] provided they are presented together (even if packed separately for convenience of 
transport). First, this doesn’t clearly state that the common base is included or regarded as 
a part, and secondly, while it appears that when the wind engine and the prime mover are 
presented together, they are considered to be a generating set, the subject merchandise is 
not imported together with the generator and is perhaps not classifiable under heading 
8503, HTSUS, as a “part” of a generating set provided for under heading 8502, HTSUS. 

EN 73.08, states that the heading covers “complete or incomplete metal structures, as 
well as parts of structures. For the purpose of the heading, the EN states that the “struc- 
tures are characterised by the fact that once they are put in position, they generally remain 
in that position.” Such structures “are usually made up from bars, rods, tubes, angles, 
shapes, sections, sheets, plates, * * * and parts of structures include clamps and other de- 
vices specially designed for assembling metal structural elements of round cross-section 
(tubular or other).” The ENs further notes that, the heading also includes products such 
as: [p]it head frames and superstructures; adjustable or telescopic props, tubular props, 
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extensible coffering beams, tubular scaffolding and similar equipment; * * * [and] masts, 
*x**K» 

We find that the merchandise may be classified at GRI 1, because it is prima facie, and 
specifically classifiable at heading 7308, HTSUS, and is not a “part” under Section XVI or 
under heading 8503, HTSUS, as a part of such equipment, or goods or parts of goods of 
another heading in chapter 84 or 85, HTSUS. 

Accordingly, NY E82319 must be revoked. 


Holding: 

The steel tower is classifiable at GRI 1, in subheading 7308.20.00, HTSUS, as:. a, 
“[s]tructure (excluding prefabricated buildings of heading 9406) and parts of structures 
(for example, bridges and bridge sections, lock gates, towers, lattice masts, roofs, roofing 
frameworks, doors and windows and their frames and thresholds for doors, shutters, bal- 
ustrades, pillars and columns) of iron or steel; plates, rods, angles, shapes, sections, tubes 
and the like, prepared for use in structures, of iron or steel: Towers and lattice masts[.]” 
Effect on Other Rulings: 


NY E82319, dated June 3, 1999, is revoked. 
JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION/REVOCATION OF RULING LETTERS AND 
REVOCATION OF TARIFF TREATMENT RELATING TO 
TARIFF CLASSIFICATION OF CERTAIN NETWORKED 
EQUIPMENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification/revocation of tariff classification rul- 
ing letters and revocation of treatment relating to tariff classification of 
certain networked equipment. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying/revoking 18 ruling letters pertaining to 
the tariff classification of certain networked equipment under the Har- 
monized Tariff Schedule of the United States (HTSUS), and revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. Notice of the proposed modification/revocation was 
published on December 8, 1999, in the CUSTOMS BULLETIN. Five com- 
ments were received in response to the notice. 


EFFECTIVE DATE: This revocation/modification is effective for mer- 
chandise entered or withdrawn October 8, 2001. 


FOR FURTHER INFORMATION CONTACT: Robert F. Altneu, Com- 
mercial Rulings Division, (202) 927-1537. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1484), the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to Customs obligations, a notice was published on Decem- 
ber 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, propos- 
ing to modify/revoke 19 ruling letters pertaining to the tariff 
classification of wide area network (WAN) equipment. Five comments 
were received in response to this notice. Two comments were received 
regarding proposed ruling HQ 963241 (labeled as Attachment GG in 
the proposed notice), stating that the 2-Port Ethernet LAN bridges are 
principally used in an ADP system because the devices connect seg- 
ments of a LAN and do not operate over a public or private leased tele- 
phone line. Based upon the additional information submitted, we find 
that these devices are local bridges and not remote bridges, and there- 
fore proposed ruling HQ 963241 is withdrawn. 

One comment was received seeking the entire modification/revoca- 
tion notice be withdrawn. The commenter states that the proposal is 
confusing and that for policy reasons, the proposal would have an ad- 
verse effect on the exports of similar equipment to other countries 
which are not signatories to the Information Technology Agreement 
(ITA). Signatories of the ITA agreed to eliminate duties on “network 
equipment” which was defined as LAN and WAN apparatus. The com- 
menter also claims that the proposed change in classification would 
cause the commenter to incur significant administrative costs to imple- 
ment the proposed change. None of the comments made specifically ad- 
dress the issue of whether or not the devices meet the terms of being ofa 
kind solely or principally used in an ADP system within the meaning of 
Legal Note 5(B) to Chapter 84, HTSUS. 
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One comment to proposed ruling HQ 963249 (labeled as Attachment 
OO in the proposed notice) was received. The commenter had no objec- 
tion to removing the reference to WAN equipment, as the TROLI mod- 
ule is a LAN device and not a WAN device. Pursuant to 19 U.S.C. 
1625(c)(1), Customs is modifying HQ 955907 by issuing HQ 963249, as 
set forth as Attachment A to this document. 

One commenter submitted general and specific comments to each 
proposed ruling, labeled as Attachments AA through SS in the proposed 
notice. The commenter stated that the terms “LAN” and “WAN” are 
not relevant for classification purposes and should not be used in mak- 
ing our determinations. Based upon the comments received, Customs 
now believes that the designation of the product by the importer that it 
is LAN or WAN apparatus will not by itself determine the classification 
of networked equipment. Networked equipment must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, to be classified as 
an ADP unit. Legal Note 5(B) to Chapter 84, provides that: 


Automatic data processing machines may be in the form of sys- 
tems consisting of a variable number of separate units. Subject to 
paragraph (E) below, a unit is to be regarded as being a part of a 
complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic 
data processing system; 

(b) It is connectable to the central processing unit either di- 
rectly or through one or more other units; and 

(c) It is able to accept or deliver data in a form (codes or sig- 
nals) which can be used by the system. 

Often, networked equipment can meet the requirements of Legal 
Note 5(B)(b) and 5(B)(c) to chapter 84, for the following reasons: they 
are connectable to the central processing unit either directly or through 
one or more other units; and, they are able to accept or deliver dataina 
form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the 
terms of Legal Note 5(B)(a) to chapter 84. That is, Customs must deter- 
mine whether the networked equipment is of a kind solely or principal- 
ly used in an automatic data processing system. 

In resolving this issue, importers must provide evidence of sole or 
principal use. An unsupported claim that these goods are solely or prin- 
cipally used in an ADP system is not evidence. The courts have provided 
the following factors to apply, which are indicative but not conclusive, 
when determining the principal use of the merchandise: general physi- 
cal characteristics; expectation of the ultimate purchaser; channels of 
trade; environment of sale (accompanying accessories, manner of ad- 
vertisement and display); use in the same manner as merchandise 
which defines the class; economic practicality of so using the import; 
and recognition in the trade of this use. See Lenox Collections v. United 
States, 19 Ct. Int’] Trade 345, 347 (1995); Kraft, Inc. v. United States, 16 
Ct. Int’] Trade 483 (1992); G. Heileman Brewing Co. v. United States, 14 
CIT 614 (1990). See also United States v. Carborundum Company, 63 
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CCPA 98, C.A.D. 1172, 536 F.2d 373 (1976), cert. denied, 429 U.S. 979 
(1976). Even if an importer is able to meet the terms of Legal Note 
5(B)(a), classification under Legal Note 5(E) to chapter 84 may still be 
applicable. 

Typically, the apparatus under consideration are used in applications 
that are descriptive of the functions of apparatus of headings 8471 and 
8517. Absent evidence that persuades Customs that the networked 
equipment is solely or principally used in an ADP system, Customs will 
conclude that the networked equipment does not meet the require- 
ments of Legal Note 5(B) to Chapter 84. Therefore, classification under 
heading 8471 would be precluded. Customs will then examine whether 
or not the networked equipment has a principal use as apparatus for 
line telephony or telegraphy under heading 8517. If so, Customs will 
classify the networked goods under heading 8517. In the future, if the 
evidence submitted by the importer does not support a principal use in 
an ADP system or as apparatus for line telephony or telegraphy, or if 
applicable, in any other heading that prima facie provides for the appa- 
ratus, then classification may be determined by application of GRI 3(c). 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise that may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice should 
have advised Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs tosubstantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during the notice period. An import- 
er’s reliance on atreatment of substantially identical transactions or on 
a specific ruling concerning the merchandise covered by this notice, 
may raise the rebuttable presumption ofa lack of reasonable care on the 
part of the importer or its agents for importations subsequent to the ef- 
fective date of this final decision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying/revoking 18 
rulings and any other ruling not specifically identified, in order to clas- 
sify networked equipment in accordance with the above-stated test. Be- 
cause Customs does not have sufficient information to determine the 
principal use of certain items, we are revoking/modifying the rulings on 
these items without issuing a new classification. Any individual whose 
ruling has been revoked or modified without a new classification being 
issued may submit a new ruling request, pursuant to the provisions of 
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Part 177 of the Customs Regulations (19 CFR 177), with evidence re- 
garding sole or principal use of currently imported merchandise. 

This notice does not modify or revoke any existing rulings on appara- 
tus which operate solely or principally within a local area network 
(LAN). The 12 rulings being modified/revoked with a new classification 
being issued are as follows: HQ 955907 (July 6, 1994); NY 801302 (Au- 
gust 30, 1994); NY 811909 (June 27, 1995); NY 813194 (August 2, 1995); 
NY 815902 (October 20, 1995); NY 818275 (January 23, 1996); NY 
A80132 (February 13, 1996); HQ 952627 (October 13, 1992); HQ 
954249 (August 9, 1993); HQ 956406 (September 26, 1994); HQ 961364 
(June 30, 1998); HQ 952812 (December 30, 1992). Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment pre- 
viously accorded by the Customs Service to substantially identical 
transactions. HQ 963249, HQ 963234, HQ 963235, HQ 963236, HQ 
963239, HQ 963240, HQ 963242, HQ 963244, HQ 963248, HQ 963250, 
HQ 963252, and HQ 963253, which modify/revoke the 12 rulings and 
classify the merchandise as other telegraphic apparatus for carrier-cur- 
rent or digital line systems under subheading 8517.50.60 or 8517.50.90, 
HTSUS, are set forth as Attachments A through L to this document. 

The 6 rulings being modified/revoked without a new classification 
ruling being issued are as follows: NY 815560 (November 2, 1995); the 
Retix Remote Bridges, models 4880 and 4820, and the PC-320 WAN 
controller in HQ 951570 (October 16, 1992); HQ 952628 (October 13, 
1992); HQ 954059 (July 16, 1993); HQ 954093 (July 22, 1993); HQ 
952631 (October 13, 1992). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs is revoking any treatment previously accorded by 
the Customs Service to substantially identical transactions. HQ 
963238, HQ 963243, HQ 963245, HQ 963246, HQ 963247, and HQ 
963251, which modify/revoke the 6 rulings and revoke the classification 
of the merchandise under heading 8471 without determining a new 
classification, are set forth as Attachments M through R to this docu- 
ment. 

In accordance with 19 U.S.C. 1625(c), these rulings will become effec- 
tive 60 days after publication in the CUSTOMS BULLETIN. 


Dated: July 23, 2001. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
| Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963249 RFA 
Category: Classification 


Tariff No. 8471.80.10 
Ms. SUSAN KOHN Ross 


Ross & ASSOCIATES 

5777 West Century Blvd. 
Suite 520 

Los Angeles, CA 90045-5659 


Re: “TROLI” Module; ADP Unit; Control or Adapter Unit; LAN Equipment; Chapter 84, 
Note 5(B); Headings 8471 and 8517; HQ 955907, modified. 


DEAR MS. Ross 

This is in reference to HQ 955907, dated July 6, 1994, which was issued to you on behalf 
of Pulse Engineering, Inc., classifying the “TROLI” module for local area network (LAN), 
as automatic data processing (ADP) control and adapter units under heading 8471 of the 
Harmonized Tariff Schedule of the United States (HTSUS). In the course of examining 
other types of network equipment, we found that the “Law and Analysis” Section in that 
ruling needs to be modified. This modification will not affect the “Holding” Section. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to modify 
HQ 955907. Five comments were received in response to this notice, but only two com- 
ments specifically address this ruling and agree with Customs proposed modification. 


Facts: 
The “TROLI” Module (Token Ring Optimized Interface) is a module that is mounted on 


a Network Interface Board “NIB” to provide an analog connection between a Texas Instru- 
ments COMMprocessor and the connector used to transmit and receive encoded signals 
over either 150 Ohm standard twisted pair (“STP”) cable or 100 Ohm UTP cable. The 
TROLI module performs the major portion of the local area networking (“LAN”) interface 


board and facilitates the encoding and decoding of information moving to and from the per- 
sonal computer (“PC”). 


Issue: 


Whether the “TROLI” Module is classifiable under subheading 8471.80.10, HTSUS, as 
ADP control or adapter units? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

In the “Law and Analysis” section of HQ 955907, dated July 6, 1994, Customs stated 
that: “[i]t is our opinion that rather than “processing” being the principal function of such 
Local Area Network (“LAN”) and Wide Area Network (“WAN”) equipment, their 
principal function is, in fact, to effectuate interconnection of the CPU unit to other units or 
ADP machines, thereby serving “control” and “adaption” functions.” (Emphasis add- 
ed). In reviewing HQ 955907, we find that the subject merchandise is used solely within a 
LAN system. Therefore, that portion in the “Law and Analysis” section of HQ 955907, re- 
ferring to WAN equipment shall be removed. As the merchandise in HQ 955907 is not WAN 
equipment, but is LAN equipment, this modification will not affect the “Holding” section. 


Holding: 


The “TROLI” Module is classifiable under subheading 8471.80.10, HTSUS, which pro- 
vides for: “[a]utomatic data processing machines and units thereof; * * *: [o]ther units of 
automatic data processing machines: [c]ontrol or adapter units * * *” 
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Effect on Other Rulings: 
HQ 955907, dated July 6, 1994, is modified. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963234 RFA 
Category: Classification 


Tariff No. 8517.50.90 
Ms. SANDRA SWANSON 


ALROD INTERNATIONAL, INC 
880 Stanton Road 
Burlingame, CA 94010 


Re: Networking Routers; Principal Use; Chapter 84, Note 5(B); Headings 8471 and 8517; 
Lenox Collections v. United States; EN 85.17; NY 801302, modified. 


DEAR Ms. SWANSON: 

This is in reference to NY 801302, dated August 30, 1994, which was issued to you on 
behalf of Transware International, classifying various networking apparatus identified as 
the “EtherWay”, the “SerialWay”, the “InterTalk”, and the “TransTalk”, as automatic 
data processing (ADP) control and adapter units under heading 8471 of the Harmonized 
Tariff Schedule of the United States (HTSUS). In the course of examining similar mer- 
chandise, we now believe that the classification of the “TransT alk” set forth in that ruling 
is incorrect. This modification will not affect the classification of the other apparatus. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to modify 
NY 801302. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 


Facts: 

The “TransT alk” is a Wide Area Network (WAN) router. It allows connection of Macin- 
tosh networks, as opposed to individual Macintosh computers, to ISDN (Integrated Ser- 
vices Digital Network), switched 56 or modems on analog phone lines. It is designed to 
establish transparent connections between remote “LocalTalk” networks, regardless of 


the connecting hardware and software used. Once a WAN is established, all users on both 
networks can access and share all services. 


Issue: 

Whether the “TransT alk” is classifiable under subheading 8471.80.10, HTSUS, as ADP 
control or adapter units, or under subheading 8517.50.90, HTSUS, as other telegraphic ap- 
paratus for digital line systems? 

Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 

8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 
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* * * * * * * 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 


8517.50 Other apparatus, for carrier-current line systems or for digital line 
systems: 
Other: 
Telegraphic: 
8517.50.90 Otrer = ** 


To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) It is connectable to the central processing unit either directly or through one 
or more other units; and 


(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 


Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

The commenter states that routers reside in and are specifically designed for use within 
a LAN. Furthermore, the commenter states that routers near the periphery of a LAN per- 
form the same functions, and in particular, the same data processing functions, as those 
routers located at the core of the LAN. Therefore, the commenter claims that the subject 
router should be classified in heading 8471. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim, such as the one made by the commenter, that these goods are solely or 
principally used in an ADP system is not evidence. The courts have provided the following 
factors to apply, which are indicative but not conclusive, when determining the principal 
use of merchandise: general physical characteristics; expectation of the ultimate purchas- 
er; channels of trade; environment of sale (accompanying accessories, manner of advertise- 
ment and display); use in the same manner as merchandise which defines the class; 
economic practicality of so using the import; and recognition in the trade of this use. See 
Lenox Collections v. United States, 19 Ct. Int’] Trade 345, 347 (1995); Kraft, Inc. v. United 
States, 16 Ct. Int’! Trade 483 (1992); G. Heileman Brewing Co. v. United States, 14 CIT 614 
(1990). See also United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373 (1976), cert. denied, 429 U.S. 979 (1976).). Even if an importer is able to meet the 
terms of Legal Note 5(B)(a), classification under Legal Note 5(E) to chapter 84 may still be 
applicable. 

In applying the Lenox factors to the TransTalk, we note that it is designed for connecting 
a Macintosh network to ISDN, switched 56 or modems on analog telephone lines. It estab- 
lishes transparent connections between remote “LocalTalk” networks, regardless of the 
connecting hardware and software used. The expectation of the ultimate purchaser is to 
interconnect numerous Macintosh computers in a network toa central point for transmis- 
sion of data over a public or leased line telephone system. The use (class of merchandise) 
includes ISDN, which is a circuit switched offering of Public Telephone Carriers designed 
to support integrated services. Recognition in the trade is that ISDN is based on CCITT/ 
ITU-TSS [Consultive Committee for International Telephone and Telegraph/Internation- 
al Telecommunications Union-Telecommunications Sector] standards. 

The “TransTalk” is designed to connect computers to a public or leased line telephone 
system. It has not been demonstrated that this apparatus is used solely or principally to 
interconnect units within a LAN. Based on these facts and the Lenox factors, we find that 
the “TransT alk” is not of a kind solely or principally used in an ADP system. It therefore 
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does not meet the definition of an ADP unit as defined in Legal Note 5(B), and is precluded 
from classification in heading 8471, HTSUS. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 
bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * * * * 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 
electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 


Because the “TransT alk” is apparatus for the transmission between two points of speech 
or other sounds or symbols over a public or private telephone line, they are classifiable at 
GRI 1 in heading 8517, HTSUS, specifically under subheading 8517.50.90, HTSUS. 


Holding: 


Under the authority of GRI 1, the “TransTalk” is classifiable under subheading 
8517.50.90, HTSUS, which provides for: “[e]lectrical apparatus for line telephony or line 
telegraphy, including line telephone sets with cordless handsets and telecommunication 
apparatus for carrier-current line systems or for digital line system * * *: [o]ther appara- 
tus, for carrier-current line systems or for digital line systems: [o]ther: [t]elegraphic: 
fonner.* * *” 


Effect on Other Rulings: 
NY 801302, dated August 30, 1994, is modified. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 


CLA-2 RR:CR:GC 963235 RFA 
Category: Classification 


Tariff No. 8517.50.60 
Mr. ANTHONY R. PRANSES 


RUDOLPH MILES & Sons, INC. 
4950 Gateway East 

PO. Box 11057 

El Paso, TX 79983 


Re: Networking Interfacing Device; Network Equipment; Principal Use; Legal Note 5(B) 
to Chapter 84; Headings 8471 and 8517; EN 85.17; NY 811909, modified. 


DEAR MR. PRANSES: 

This is in reference to NY 811909, dated June 27, 1995, which was issued to you on behalf 
of Xircom Inc., classifying various networking interfacing devices identified as the 
CE-10B2-MAU, the CEM-10BT-DAA, and the PPX-03 models, as automatic data process- 
ing (ADP) control and adapter units under heading 8471 of the Harmonized Tariff Sched- 
ule of the United States (HTSUS). In the course of examining similar merchandise, we now 
believe that the classification of the CEM-10BT-DAA model set forth in that ruling is incor- 
rect. This modification will not affect the classification of the other devices. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Voiume 33, Number 49, proposing to modify 
NY 811909. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 

Facts: 

The merchandise under consideration involves an interface device which is known as the 
CEM-10BT-DAA (Data Access Arrangement) model. This device is terminated to conduc- 
tive cable rather than being housed in a single unit. 

The CEM-10BT-DAA device provides both physical and data-link interfaces between a 
data network such as an Ethernet Local Area Network (LAN) or the Public Switched Tele- 
phone Network (PSTN) and a Xircom Network Interface Card (NIC) installed inside a 
computer. The physical and data-link interface functions include analog to digital and digi- 
tal to analog data conversion, and related activities. Although the CEM-10BT-DAA device 
does link a modem with a PSTN, it also provides other functions including signaling net- 
work status to the host computer through the attached Xircom NIC. Data transmission 


between the CEM-10BT-DAA device and the LAN occurs through the Xircom Network In- 
terface Card. 


Issue: 

Whether the CEM-10BT-DAA device is classifiable under subheading 8471.80.10, 
HTSUS, as an ADP control or adapter unit, or under subheading 8517.50.60, HTSUS, as 
other telegraphic apparatus for digital line systems? 

Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 

8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 
* * * * * * * 
8517 Electrical apparatus for line telephony or line telegraphy, including line 


telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 
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Other apparatus, for carrier-current line systems or for digital line 
systems: 
Other: 
Telegraphic: 
8517.50.90 For carrier-current line systems. * * * 

To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 

Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 
(b) Itis connectable to the central processing unit either directly or through one 
or more other units; and 
(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

The commenter states that this device is a composite article that is primarily used as a 
network interface card. Furthermore, the commenter states that the card will be used 
more than 95% of the time as a NIC card and should therefore be classified in heading 8471. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim, such as the one made by the commenter, that these goods are solely or 
principally used in an ADP system is not evidence. The courts have provided the following 
factors to apply, which are indicative but not conclusive, when determining the principal 
use of the merchandise: general physical characteristics; expectation of the ultimate pur- 
chaser; channels of trade; environment of sale (accompanying accessories, manner of ad- 
vertisement and display); use in the same manner as merchandise which defines the class; 
economic practicality of so using the import; and recognition in the trade of this use. See 
Lenox Collections v. United States, 19 Ct. Int’] Trade 345, 347 (1995); Kraft, Inc. v. United 
States, 16 Ct. Int’] Trade 483 (1992); G. Heileman Brewing Co. v. United States, 14 CIT 614 
(1990). See also United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373 (1976), cert. denied, 429 U.S. 979 (1976). Even if an importer is able to meet the 
terms of Legal Note 5(B)(a), classification under Legal Note 5(E) to chapter 84 may still be 
applicable. 

In applying the Lenox factors to the CEM-10BT-DAA device, we note that it interfaces a 
modem to the PSTN and consists of isolation and protection defined by FCC Part 68 (which 
pertains to equipment that connects to the PSTN) as well as relays for on/off hook and dial- 
ing. According to Newton’s Telecom Dictionary, 11* ed., a “DAA” is a Data Access Arrange- 
ment. The expectation of the purchaser is to connect data equipment/modems to the PSTN. 
Because the CEM-10BT-DAA device is used to interface between a LAN and a PSTN, we 
find that it does not meet the requirements of Legal Note 5(B)(a) to Chapter 84, as it is not 
solely or principally used in an ADP system. Therefore, it is precluded from classification 
under heading 8471. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 


bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 
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The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * * * * * 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 
electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 

Because the CEM-10BT-DAA device functions as apparatus for the transmission be- 
tween two points of speech or other sounds or symbols over a telephone ora leased line, it is 
classifiable at GRI 1 in heading 8517, HTSUS, specifically under subheading 8517.50.60, 
HTSUS. 

Holding: 


Under the authority of GRI 1, the CEM-10BT-DAA device is classifiable under subhead- 
ing 8517.50.60, HTSUS, which provides for: “[eJlectrical apparatus for line telephony or 
line telegraphy, including line telephone sets with cordless handsets and telecommunica- 
tion apparatus for carrier-current line systems or for digital line system * * *: [o]ther appa- 
ratus, for carrier-current line systems or for digital line systems: [o]ther: [t]elegraphic: 
[flor carrier-current line systems. * * *” 


Effect on Other Rulings: 
NY 811909, dated June 27, 1995, is modified. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT D] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963236 RFA 
Category: Classification 


Tariff No. 8517.50.90 
Mr. DENNIS HECK 


TOWER GROUP INTERNATIONAL, INC 
2400 Marine Avenue 
Redondo Beach, CA 90278-1103 


Re: NetRunner Integration Router; Network Equipment; Chapter 84, Note 5(B); Head- 


ings 8471 and 8517; Lenox Collections v. United States; EN 85.17; NY 813194, re- 
voked 


DEAR Mr. HECK 

This is in reference to NY 813194, dated August 2, 1995, which was issued to you on be- 
half of Micom Communications Corporation, classifying the NetRunner 75E Integration 
Router as automatic data processing (ADP) control and adapter units under heading 8471 
of the Harmonized Tariff Schedule of the United States (HTSUS). In the course of examin- 
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ing similar merchandise, we now believe that the classification of the NetRunner Integra- 
tion Router set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to revoke 
NY 813194. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 

Facts: 

The merchandise under consideration involves a NetRunner 75E Integration Router 
which is basically a free standing unit that allows for multiprotocol transmissions to be 
sent across public or private telephone lines to create a wide area network (WAN). This 
device is a high-performance IP/IPX (Internet Protocol/Internet Packet EXchange) router, 
with hardware data compression and central point of control. Voice digitization and com- 
pression is performed by using 20 MIPS (million instructions per second) digital signal 
processors in order to reduce WAN bandwidth requirements. This multiprotocol router of- 
fers the capability to integrate data and voice/fax traffic, while minimizing overall network 
administrative burdens. 

Each NetRunner Integration Router includes from two to five data ports for integrating 
legacy synchronous data (e.g. SNA, X.25, DDCMP) and legacy async data (e.g. DEC, HP 
Unix) along with remote LAN traffic. The board of this unit contains a Z80-Zilog micropro- 
cessor, 1.5MB of flash EPROM for program memory, BIOS PROM, and has I/O capability. 
This device is approximately 17 inches in width, 4.4 inches in height, and 11.8 inches in 
depth, and weighs 13 pounds. 


Issue: 

Whether the NetRunner Integration Router is classifiable under subheading 
8471.80.10, HTSUS, as an ADP control or adapter unit, or under subheading 8517.50.90, 
HTSUS, as other telegraphic apparatus for digital line systems? 

Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 

8471 Automatic data processing machines and units thereof 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * * 


Electrical apparatus for line telephony or line telegraphy, including line 

telephone sets with cordless handsets and telecommunication appara- 

tus for carrier-current line systems or for digital line system; * * 
8517.50 Other apparatus, for carrier-current line systems or for digital line 

systems: 
Other: 
Telegraphic: 

8517.50.90 Other: * * * 


To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 

Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 
(b) It is connectable to the central processing unit either directly or through one 
or more other units; and 
(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 
Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
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ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 

equipment is of a kind solely or principally used in an ADP system. 

The commenter states that routers reside in and are specifically designed for use within 
a LAN. Furthermore, the commenter states that routers near the periphery of a LAN per- 
form the same functions, and in particular, the same data processing functions, as those 
routers located at the core of the LAN. Therefore, the commenter claims that the subject 
router should be classified in heading 8471. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim, such as the one made by the commenter, that these goods are solely or 
principally used in an ADP system is not evidence. The courts have provided the following 
factors to apply, which are indicative but not conclusive, when determining the principal 
use of the merchandise: general physical characteristics; expectation of the ultimate pur- 
chaser; channels of trade; environment of sale (accompanying accessories, manner of ad- 
vertisement and display); use in the same manner as merchandise which defines the class; 
economic practicality of so using the import; and recognition in the trade of this use. See 
Lenox Collections v. United States, 19 Ct. Int’] Trade 345, 347 (1995); Kraft, Inc. v. United 
States, 16 Ct. Int’] Trade 483 (1992); G. Heileman Brewing Co. v. United States, 14 CIT 614 
(1990). See also United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373 (1976), cert. denied, 429 U.S. 979 (1976). Even if an importer is able to meet the 
terms of Legal Note 5(B)(a), classification under Legal Note 5(E) to chapter 84 may still be 
applicable 

In applying the Lenox factors to the NetRunner Integration Router, we note that it isa 
multi-protocol router which integrates data, voice, and fax. It also performs voice digitiza- 
tion and compression to reduce WAN bandwidth requirements. The expectation of the pur- 
chaser is to transmit data, fax, and voice over the wide area between the corporate office 
and a remote branch office. The sales literature indicates that this router integrates LANs, 
PBX, telephones, fax machines, and computers for transmission over a telephone line sys- 
tem. It also has not been demonstrated that the apparatus is used solely or principally to 
interconnect units within a LAN. Based on these facts and the Lenox factors, we find that 
the NetRunner Integration Router is not of a kind solely or principally used in an ADP sys- 
tem. It therefore does not meet the definition of an ADP unit as defined in Legal Note 5(B) 
to Chapter 84, and is precluded from classification in heading 8471. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 


bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * * * 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 
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electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 

Because the NetRunner Integration Router functions as apparatus for the transmission 

between two points of speech or other sounds or symbols over a telephone or a leased line, it 


is classifiable at GRI 1 in heading 8517, HTSUS, specifically under subheading 8517.50.90, 
HTSUS. 


Holding: 


Under the authority of GRI 1, the NetRunner Integration Router is classifiable under 
subheading 8517.50.90, HTSUS, which provides for: “[e]lectrical apparatus for line teleph- 
ony or line telegraphy, including line telephone sets with cordless handsets and telecom- 
munication apparatus for carrier-current line systems or for digital line system * * *: 
{o]ther apparatus, for carrier-current line systems or for digital line systems: [o]ther: 
({tlelegraphic: [o]ther. * * *” 


Effect on Other Rulings: 


NY 813194, dated August 2, 1995, is revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT E] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963239 RFA 
Category: Classification 


Tariff No. 8517.50.90 
Mr. DENNIS HECK 


TOWER GROUP INTERNATIONAL, INC 
2400 Marine Avenue 
Redondo Beach, CA 90278-1103 


Re: NetRunner Integration Routers; Network Equipment; Chapter 84, Note 5(B); Head- 
ings 8471 and 8517; EN 85.17; NY 815902, revoked. 


DEAR Mr. HECK 

This is in reference to NY 815902, dated October 20, 1995, which was issued to you on 
behalf of Micom Communications Corporation, classifying four models of NetRunner In- 
tegration Routers as automatic data processing (ADP) control and adapter units under 
heading 8471 of the Harmonized Tariff Schedule of the United States (HTSUS). In the 
course of examining similar merchandise, we now believe that the classification of the Net- 
Runner Integration Routers set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to revoke 


NY 815902. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 


Facts: 


The merchandise under consideration involve four models of the NetRunner Integration 
Routers, which are basically free standing units that allow for multiprotocol transmissions 
to be sent across public or private telephone lines to create a wide area network (WAN). The 
four models include the following: Netrunner 50E data/voice internetwork feeder/router; 
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Netrunner 100E Data/voice Internetwork Node; Netrunner 200E Integration Router, and 
Netrunner 500ET Integration Router. 

These Netrunner units are high performance IP/IPX (Internet Protocol/Internet Packet 
EXchange) routers, with hardware data compression and central point of control. Voice 
digitization and compression is performed by using 20 MIPS (million instructions per sec- 
ond) digital signal processors in order to reduce WAN bandwidth requirements. The Ne- 
trunner series is Novell certified and integrates Ethernet local area network (LAN) traffic 
with free legacy data traffic and toll-free voice and fax. This is done by compression of all 
information on one end (data, voice, LAN), overlaying it on the existing network, and de- 
compressing it on the other end. The mainboards of these various models of Netrunner 
units contains various configurations of the Z80-Zilog microprocessor, and all units con- 
tain various ROM’s of program memory from 0.5MB to 765KB EPROM and 32KB of non- 
volatile RAM. All four models possess I/O capability. 


Issue: 


Whether the NetRunner Integration Routers are classifiable under subheading 
8471.80.10, HTSUS, as an ADP control or adapter unit, or under subheading 8517.50.90, 
HTSUS, as other telegraphic apparatus for digital line systems? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 


8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 


* * * oS * * * 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 

8517.50 Other apparatus, for carrier-current line systems or for digital line 

systems: 
Other: 
Telegraphic: 
8517.50.90 For carrier-current line systems. * * * 


To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) It is connectable to the central processing unit either directly or through one 
or more other units; and 

(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

The commenter states that routers reside in and are specifically designed for use within 
a LAN. Furthermore, the commenter states that routers near the periphery of a LAN per- 
form the same functions, and in particular, the same data processing functions, as those 
routers located at the core of the LAN. Therefore, the commenter claims that the subject 
router should be classified in heading 8471. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim, such as the one made by the commenter, that these goods are solely or 
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principally used in an ADP system is not evidence. The courts have provided the following 
factors to apply, which are indicative but not conclusive, when determining the principal 
use of merchandise: general physical characteristics; expectation of the ultimate purchas- 
er; channels of trade; environment of sale (accompanying accessories, manner of advertise- 
ment and display); use in the same manner as merchandise which defines the class; 
economic practicality of so using the import; and recognition in the trade of this use. See 
Lenox Collections v. United States, 19 Ct. Int’] Trade 345, 347 (1995); Kraft, Inc. v. United 
States, 16 Ct. Int’] Trade 483 (1992); G. Heileman Brewing Co. v. United States, 14 CIT 614 
(1990). See also United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373 (1976), cert. denied, 429 U.S. 979 (1976). Even if an importer is able to meet the 
terms of Legal Note 5(B)(a), classification under Legal Note 5(E) to chapter 84 may still be 
applicable. 

In applying the Lenox factors to the NetRunner Integration Routers, we note that they 
all have at least the following general physical characteristics: 1 WAN link; 2 data chan- 
nels; 4 voice/fax channels; voice digitization and compression. The expectations of the ulti- 
mate purchaser are to transmit data, fax and voice over the wide area between the 
corporate and remote branch offices. It allows for the connection of personal computers, 
telephones, fax machines, etc. The use (class of merchandise) is as an integrated services 
wide area router. Recognition in the trade is that the subject merchandise are integrated 
services networking equipment as they allow connection of computers, fax machines, and 
telephones on one line for the transmission of voice, fax and data over a public or private 
telephone line system. It also has not been demonstrated that this apparatus is used solely 
or principally to interconnect units within a LAN. Based upon these facts and the Lenox 
factors, we find that the NetRunner Integration Routers are not of a kind solely or princi- 
pally used in an ADP system. They therefore do not meet the definition of an ADP unit as 
defined in Legal Note 5(B)) to Chapter 84, and are precluded from classification in heading 
8471. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric copper, optical fibres, com- 


bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


(III) APPARATUS FOR CARRIER-CURRENT 

LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 

These systems are based on the modulation of an electrical carrier-current or of a 

light beam by analogue or digital signals. Use is made of the carrier-current modula- 

tion technique and pulse code modulation (PCM) or some other digital system. These 

systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 

metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 


electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 


Because the NetRunner Integration Routers function as apparatus for the transmission 
between two points of speech or other sounds or symbols over a public or private telephone 


line, it is classifiable at GRI 1 in heading 8517, HTSUS, specifically under subheading 
8517.50.90, HTSUS. 
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Holding: 

Under the authority of GRI 1, the NetRunner Integration Routers are classifiable under 
subheading 8517.50.90, HTSUS, which provides for: “[e]lectrical apparatus for line teleph- 
ony or line telegraphy, including line telephone sets with cordless handsets and telecom- 
munication apparatus for carrier-current line systems or for digital line system * * *: 


[o]ther apparatus, for carrier-current line systems or for digital line systems: [o]ther: 
[t]elegraphic: [o]ther. * * *” 


Effect on Other Rulings: 
NY 815902, dated October 20, 1995, is revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT F] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963240 RFA 
Category: Classification 


Tariff No. 8517.50.90 
Mr. DENNIS HECK 


TOWER GROUP INTERNATIONAL, INC 
2400 Marine Avenue 
Redondo Beach, CA 90278-1103 


Re: Data Service Unit/Channel Service Unit (DSU/CSU); Network Equipment; Principal 
Use; Chapter 84, Legal Note 5(B); Headings 8471 and 8517; EN 85.17; NY 818275, 
revoked. 


DEAR MR. HECK: 

This is in reference to NY 818275, dated January 23, 1996, which was issued to you clas- 
sifying the FrontRunner/MR-2 Data Service Unit/Channel Service Unit (DSU/CSU) as 
automatic data processing (ADP) control and adapter units under heading 8471 of the Har- 
monized Tariff Schedule of the United States (HTSUS). In the course of examining similar 
merchandise, we now believe that the classification of the FrontRunner/MR-2 DSU/CSU 
set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to revoke 
NY 818275. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 


Facts: 


The merchandise under consideration involve the FrontRunner/MR-2 DSU/CSU that 
transmits data over digital networks at speeds ranging from 2.4 to 64 Kbps. The FrontRun- 
ner/MR-2 assists in consolidating data, voice, fax and local area network (LAN) traffic over 
a single leased digital telephone circuit. The dimensions of this stand alone unit are 8.5 
inches wide by 3.1 inches high by 11.3 inches deep, and it weighs 4 pounds. 

The DSU/CSU offers an assortment of features, these include: a wide selection of data 
rates, including 64 Kbps Clear Channel; rate adaption for support of subrate devices'over 
56/54 Kbps leased lines; dial backup capability to external devices such as Basic Rate ISDN 
TA’s; and, acompact standalone unit that frees space for data, voice, fax and LAN channels 
in MICOM’s integration products. The DSU/CSU is typically connected in line between 
Marathon Network Servers or NetRunner Integration Routers. 
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Issue: 


Whether the DSU/CSU is classifiable under subheading 8471.80.10, HTSUS, as an ADP 
control or adapter unit, or under subheading 8517.50.90, HTSUS, as other telegraphic ap- 
paratus for digital line systems? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 


8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 


* * * * * * * 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 

8517.50 Other apparatus, for carrier-current line systems or for digital line 

systems: 
Other: 
Telegraphic: 

8517.50.90 Other. * * * 


To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) It is connectable to the central processing unit either directly or through one 
or more other units; and 


(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 


Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim that these goods are solely or principally used in an ADP system is not evi- 
dence. The courts have provided the following factors to apply, which are indicative but not 
conclusive, when determining the principal use of merchandise: general physical charac- 
teristics; expectation of the ultimate purchaser; channels of trade; environment of sale (ac- 
companying accessories, manner of advertisement and display); use in the same manner as 
merchandise which defines the class; economic practicality of so using the import; and rec- 
ognition in the trade of this use. See Lenox Collections v. United States, 19 Ct. Int’1 Trade 
345, 347 (1995); Kraft, Inc. v. United States, 16 Ct. Int’] Trade 483 (1992); G. Heileman 
Brewing Co. v. United States, 14 CIT 614 (1990). See also United States v. Carborundum 
Company, 63 CCPA 98, C.A.D. 1172, 536 F2d 373 (1976), cert. denied, 429 U.S. 979 (1976). 
Even if an importer is able to meet the terms of Legal Note 5(B)(a), classification under 
Legal Note 5(E) to chapter 84 may still be applicable. 

In applying the Lenox factors to the DSU/CSU, we note that it is designed for transmit- 
ting data, voice and fax over leased digital telephone circuits at speeds ranging from 2.4 to 
64 Kbps. It functions similarly to a modem by encoding and decoding digital signals and 
transmitting them. The expectation of the ultimate purchaser is to transmit data, fax, and 
voice over a wide area between remote offices. The DSU/CSU is typically used as a connec- 
tion point between network servers or routers which provide integrated services. The 
trade recognizes the DSU/CSU as integrated services networking equipment. The DSU/ 
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CSU allows consolidated data, voice, and fax traffic to be transmitted over a single leased 
digital telephone line circuit. It also has not been demonstrated that this apparatus is used 
solely or principally to interconnect units within a LAN. Based on these facts and the Lenox 
factors, we find that the DSU/CSU is not of a kind solely or principally used in an ADP sys- 
tem. It therefore does not meet the definition of an ADP unit as defined in Legal Note 5(B), 
and is therefore precluded from classification in heading 8471. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 
bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * * * * * * 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 
electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 


Because the DSU/CSU functions as apparatus for the transmission between two points 
of speech or other sounds or symbols over a public or private telephone line, it is classifiable 
at GRI 1 in heading 8517, HTSUS, specifically under subheading 8517.50.90, HTSUS. The 
commenter agrees with Customs classification of the subject merchandise under heading 
8517, because it believes that the subject merchandise is similar to a modem in how it func- 
tions. 


Holding: 


Under the authority of GRI 1, the DSU/CSU is classifiable under subheading 8517.50.90, 
HTSUS, which provides for: “[e]lectrical apparatus for line telephony or line telegraphy, 
including line telephone sets with cordless handsets and telecommunication apparatus for 
carrier-current line systems or for digital line system * * *: [o]ther apparatus, for carrier- 
current line systems or for digital line systems: [o]ther: [t]elegraphic: [o]ther. * * *” 


Effect on Other Rulings: 
NY 818275, dated January 23, 1996, is revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CuSToMS BULLETIN. 
MARVIN AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT G] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 


CLA-2 RR:CR:GC 963242 RFA 
Category: Classification 
Tariff No. 8517.50.90 
Mr. DENNIS HECK 
TOWER GROUP INTERNATIONAL, INC. 
2400 Marine Avenue 
Redondo Beach, CA 90278-1103 


Re: Statistical Multiplexers; Network Equipment; Principal Use; Chapter 84, Note 5(B); 
Headings 8471 and 8517; EN 85.17; NY A80132, revoked. 


DEAR MR. HECK: 

This is in reference to NY A80132, dated February 13, 1996, which was issued to you on 
behalf of Micom Communications Corporation, classifying statistical multiplexers as auto- 
matic data processing (ADP) control and adapter units under heading 8471 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS). In the course of examining similar 
merchandise, we now believe that the classification of the statistical multiplexers set forth 
in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the Customs BULLETIN, Volume 33, Number 49, proposing to revoke 
NY A80132. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 

Facts: 

The merchandise under consideration involves two models of statistical multiplexers, 
described as a LCi statistical multiplexer and the Val-U-Mux statistical multiplexer. The 
basic difference between the two multiplexers is that the LCi’s are 230/250 volt units and 
the Val-U-Mux’s are 110/115 volt units. 

These statistical multiplexers are free standing units that provide remote access to al- 
most any host computer with either 2 channel, 4 channel or 8 channel capability. Both of 
these models allow as many as eight asynchronous devices to share a single phone line toa 
host computer using enhanced statistical multiplexer software as its base. The units have 
front panel LCD’s which show the diagnostic texts available, and can mix and match differ- 
ent hosts, terminals and printers through flexible per-channel-end configuration. 

These multiplexers are designed, and can be used in both private and public telephone 
networks, such as private leased networks in one building, and in such areas as campuses 
and universities and manufacturing companies with distributed (private) data commu- 
nications requirements. 

Issue: 

Whether the statistical multiplexers are classifiable under subheading 8471.80.10, 
HTSUS, as an ADP control or adapter unit, or under subheading 8517.50.90, HTSUS, as 
other telegraphic apparatus for digital line systems? 

Law and Analysis: 

Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 

8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 


* * * * a 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 
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8517.50 Other apparatus, for carrier-current line systems or for digital line 
systems: 
Other: 
Telegraphic: 
8517.50.90 Other. * * * 


To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) Itis connectable to the central processing unit either directly or through one 
or more other units; and 


(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 


Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

The commenter states that the statistical multiplexers receive and combine signals from 
up to 8 ADP machines or unit which is then transmitted to a modem to be sent over a tele- 
phone line system. Because the statistical multiplexers do not transmit data between two 
points on a telephone line, the commenter claims that the subject merchandise should be 
classified in heading 8471. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim, such as the one made by the commenter, that these goods are solely or 
principally used in an ADP system is not evidence. The courts have provided the following 
factors to apply, which are indicative but not conclusive, when determining the principal 
use of merchandise: general physical characteristics; expectation of the ultimate purchas- 
er; channels of trade; environment of sale (accompanying accessories, manner of advertise- 
ment and display); use in the same manner as merchandise which defines the class; 
economic practicality of so using the import; and recognition in the trade of this use. See 
Lenox Collections v. United States, 19 Ct. Int’] Trade 345, 347 (1995); Kraft, Inc. v. United 
States, 16 Ct. Int’] Trade 483 (1992); G. Heileman Brewing Co. v. United States, 14 CIT 614 
(1990). See also United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373 (1976), cert. denied, 429 U.S. 979 (1976). Even if an importer is able to meet the 
terms of Legal Note 5(B)(a), classification under Legal Note 5(E) to chapter 84 may still be 
applicable. 

In applying the Lenox factors to the statistical multiplexers, we note that it allows up to 8 
asynchronous devices to share a single public or leased telephone line. The expectation of 
the ultimate purchaser is to save money on resources by multiplexing channels together 
over one line or communications link. The use of the merchandise is to combine multiple 
channels of information over a single transmission path. Because the statistical multiplex- 
ers are used to combine multiple signals into one signal for transmission over a public or 
leased telephone line, we find that they do not meet the requirements of Legal Note 5(B)(a) 
to Chapter 84, as it is not solely or principally used in an ADP system. Therefore, it is pre- 
cluded from classification under heading 8471. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 





U.S. CUSTOMS SERVICE 37 


rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 
bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * * * * * * 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 
electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 

Because the statistical multiplexers function as apparatus for the transmission between 
two points of speech or other sounds or symbols over a public or private telephone line, it is 
classifiable at GRI 1 in heading 8517, HTSUS, specifically under subheading 8517.50.90, 
HTSUS. 


Holding: 

Under the authority of GRI 1, the statistical multiplexers are classifiable under sub- 
heading 8517.50.90, HTSUS, which provides for: “[e]lectrical apparatus for line telephony 
or line telegraphy, including line telephone sets with cordless handsets and telecommu- 


nication apparatus for carrier-current line systems or for digital line system * * *: [o]ther 


apparatus, for carrier-current line systems or for digital line systems: [o]ther: [t]elegraph- 
ic: folther. * * *” 


Effect on Other Rulings: 


NY A80132, dated February 13, 1996, is revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT H] 


DEPARTMENT OF THE TREASURY, 
USS. Customs SERVICE, 
Washington, DC, July 23, 2001. 


CLA-2 RR:CR:GC 963244 RFA 
Category: Classification 


Tariff No. 8517.50.90 
Ms. ANNETTE SMITH 


INTERTRANS CORPORATION 
322 East Grand Avenue South 
San Francisco, CA 94080 


Re: TSVME 541 X.25 Communication Board; Network Equipment; Principal Use; Chap- 
ter 84, Note 5(B); Headings 8471 and 8517; EN 85.17; HQ 952627, modified. 
DEAR Ms. SMITH: 


This is in reference to HQ 952627, dated October 13, 1992, which was issued to you on 
behalf of Themis Computer, classifying various networking apparatus identified as the 
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TSVME 551 68020 Dual-Port Ethernet Controller and the TSVME 541 X.25 Communica- 
tion Board, as automatic data processing (ADP) control and adapter units under heading 
8471 of the Harmonized Tariff Schedule of the United States (HTSUS). In the course of 
examining similar merchandise, we now believe that the classification of the TSVME 541 
X.25 Communication Board set forth in that ruling is incorrect. This modification will not 
affect the classification of the other apparatus. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CusToMS BULLETIN, Volume 33, Number 49, proposing to modify 
HQ 952627. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 


Facts: 


The TSVME 541 X.25 Communication Board is a VMEbus-compatible (Versa Module 
Europe) double Eurocard (revision C) with intelligent serial line controller capability. The 
onboard controller circuit provides management of two independent multiprotocol “seri- 
al” lines. It is designed for wide area network (WAN) applications to allow for the transmis- 
sion and reception of data bits to be sent one after the other over carrier-current line 
systems. 

Issue: 

Whether the TSVME 541 X.25 Communication Board is classifiable under subheading 
8471.80.10, HTSUS, as ADP control or adapter units, or under subheading 8517.50.90, 
HTSUS, as other telegraphic apparatus for digital line systems? 


Law and Analysis: 
Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 


terms of the headings and any relative section or chapter notes. 
The HTSUS provisions under consideration are as follows: 


8471 Automatic data processing machines and units thereof; * * *: 


8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 


* * * * * * 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 

8517.50 Other apparatus, for carrier-current line systems or for digital line 

systems: 
Other: 
Telegraphic: 

8517.50.90 Other. * * * 

To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 
(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) It is connectable to the central processing unit either directly or through one 
or more other units; and 

(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 
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In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim that these goods are solely or principally used in an ADP system is not evi- 
dence. The courts have provided the following factors to apply, which are indicative but not 
conclusive, when determining the principal use of the merchandise: general physical char- 
acteristics; expectation of the ultimate purchaser; channels of trade; environment of sale 
(accompanying accessories, manner of advertisement and display); use in the same man- 
ner as merchandise which defines the class; economic practicality of so using the import; 
and recognition in the trade of this use. See Lenox Collections v. United States, 19 Ct. Int’] 
Trade 345, 347 (1995); Kraft, Inc. v. United States, 16 Ct. Int’] Trade 483 (1992); G. Heile- 
man Brewing Co. v. United States, 14 CIT 614 (1990). See also United States v. Carborun- 
dum Company, 63 CCPA 98, C.A.D. 1172, 536 F2d 373 (1976), cert. denied, 429 U.S. 979 
(1976). Even if an importer is able to meet the terms of Legal Note 5(B)(a), classification 
under Legal Note 5(E) to chapter 84 may still be applicable. 

In applying the Lenox factors to the TSVME 541 X.25 Communication Board, we note 
that it provides management of two independent multiprotocol “serial” lines. The expecta- 
tions of the purchaser is to transmit and receive data bits which are sent one after the other 
over carrier-current line systems. Because the merchandise is used to transmit and receive 
data over carrier-current line systems, we find that it does not meet the requirements of 
Legal Note 5(B)(a) to Chapter 84, as it is not of a kind solely or principally used in an ADP 
system. Therefore, it is precluded from classification under heading 8471, HTSUS. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 


bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


k * * * * 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 
electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 

Because the TSVME 541 X.25 Communication Board functions as apparatus for the 
transmission between two points of speech or other sounds or symbols over a public or pri- 
vate telephone line, it is classifiable at GRI 1 in heading 8517, HTSUS, specifically under 
subheading 8517.50.90, HTSUS. In response to our notice, the commenter agreed that this 
device meets the terms of heading 8517. 


Holding: 


Under the authority of GRI 1, the TSVME 541 X.25 Communication Board is classifiable 
under subheading 8517.50.90, HTSUS, which provides for: “[e]lectrical apparatus for line 
telephony or line telegraphy, including line telephone sets with cordless handsets and tele- 
communication apparatus for carrier-current line systems or for digital line system * * *: 


[o]ther apparatus, for carrier-current line systems or for digital line systems: [o]ther: 
[t]elegraphic: [o]ther. * * *” 
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Effect on Other Rulings: 


HQ 952627, dated October 13, 1992, is modified. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT I] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 


CLA-2 RR:CR:GC 963248 RFA 
Category: Classification 


Tariff No. 8517.50.90 
Mr. MARK JONES 


IMPORT/EXPORT SPECIALIST 
HITACHI AMERICA, LTD. 

50 Prospect Avenue 
Tarrytown, NY 10591-4698 


Re: Asynchronous Transfer Mode (ATM) Switch/Multiplexor; Model AMS5000; Network 


Equipment; Principal Use; Chapter 84, Note 5(B); Headings 8471 and 8517; EN 85.17; 
HQ 954249, revoked. 


DEAR MR. JONES: 


This is in reference to HQ 954249, dated August 9, 1993, which was issued to you, classi- 
fying an asynchronous transfer mode (ATM) switch/multiplexor as automatic data proc- 
essing (ADP) control and adapter units under heading 8471 of the Harmonized Tariff 
Schedule of the United States (HTSUS). In the course of examining similar merchandise, 
we now believe that the classification of the ATM switch/multiplexor set forth in that rul- 
ing is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to revoke 
HQ 954249. Five comments were received in response to this notice, but only two com- 
ments specifically address this ruling. 


Facts: 


The merchandise under consideration involves the Hitachi Asynchronous Transfer 
Mode (ATM) Switch/Multiplexor, model AMS5000, is designed for and marketed to net- 
work service providers for the interconnection and communication of local area networks 
(“LANs”). The ATM Switch/Multiplexor functions as a switching device, routing data 
packets of information. The ATM closely resembles a packet switching device. In addition 
to transmitting information from one LAN to another, the ATM Switch/Multiplexor is ca- 


pable of transmitting digital video, and multimedia, such as medical imaging and high defi- 
nition television (“HDTV”). 


Issue: 


Whether the ATM Switch/Multiplexor is classifiable under subheading 8471.80.10, 
HTSUS, as an ADP control or adapter unit, or under subheading 8517.50.90, HTSUS, as 
other telegraphic apparatus for digital line systems? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 
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The HTSUS provisions under consideration are as follows: 


8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 


* * * * * * * 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 

8517.50 Other apparatus, for carrier-current line systems or for digital line 

systems: 
Other: 
Telegraphic: 

8517.50.90 Other. * * * 

To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 
(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) It is connectable to the central processing unit either directly or through one 
or more other units; and 

(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 

Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

One commenter states that the original ruling recognized the dual nature of the ATM 
Switch/Multiplexer falling within the terms of headings 8471 and 8517, but found that the 
primary purpose of the device is to interconnect LANs to create larger LANs. The com- 
menter concludes that because the ATM Switch/Multiplexer is used primarily for LAN in- 
terconnectivity, the subject merchandise should remain classified in heading 8471. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim that these goods are solely or principally used in an ADP system is not evi- 
dence. The courts have provided the following factors to apply, which are indicative but not 
conclusive, when determining the principal use of merchandise: general physical charac- 
teristics; expectation of the ultimate purchaser; channels of trade; environment of sale (ac- 
companying accessories, manner of advertisement and display); use in the same manner as 
merchandise which defines the class; economic practicality of so using the import; and rec- 
ognition in the trade of this use. See Lenox Collections v. United States, 19 Ct. Int’] Trade 
345, 347 (1995); Kraft, Inc. v. United States, 16 Ct. Int’1 Trade 483 (1992); G. Heileman 
Brewing Co. v. United States, 14 CIT 614 (1990). See also United States v. Carborundum 
Company, 63 CCPA 98, C.A.D. 1172, 536 F.2d 373 (1976), cert. denied, 429 U.S. 979 (1976). 
Even if an importer is able to meet the terms of Legal Note 5(B)(a), classification under 
Legal Note 5(E) to chapter 84 may still be applicable. 

In applying the Lenox factors to the ATM Switch/Multiplexers, we note that it is a switch/ 
multiplexer using ATM protocol which transfers fixed-size packets of video, audio, and 
computer data over a telephone line network. The expectation of the purchaser is to trans- 
mit voice, video and data over the same line system. The ATM Switch/Multiplexer is used to 
transfer packets of voice, video and data over a public or private telephone line system. It 
has not been demonstrated that this apparatus is used solely or principally to interconnect 
units within a LAN. Based on these facts and the Lenox factors, we find that the ATM 
Switch/Multiplexers are not of a kind solely or principally used ina ADP system. Therefore, 
they do not meet the definition of an ADP unit as defined in Legal Note 5(B) and are pre- 
cluded from classification under heading 8471. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
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modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 


bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * * * * * 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 


electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 


Because the ATM Switch/Multiplexor functions as apparatus for the transmission be- 
tween two points of speech or other sounds or symbols over a public or private telephone 
line, it is classifiable at GRI 1 in heading 8517, HTSUS, specifically under subheading 
8517.50.90, HTSUS. As the subject merchandise is used for transmitting between two 
points over a public or private telephone line, the second commenter agrees with Customs 


classification under heading 8517. 
Holding: 

Under the authority of GRI 1, the ATM Switch/Multiplexor is classifiable under sub- 
heading 8517.50.90, HTSUS, which provides for: “[{e]lectrical apparatus for line telephony 
or line telegraphy, including line telephone sets with cordless handsets and telecommu- 
nication apparatus for carrier-current line systems or for digital line system * * *: [o]ther 
apparatus, for carrier-current line systems or for digital line systems: [o]ther: [t]elegraph- 
ic: tovtner. * *°** 

Effect on Other Rulings: 
HQ 954249, dated August 9, 1993, is revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 


[ATTACHMENT J] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963250 RFA 
Category: Classification 


Tariff No. 8517.50.60 
Ms. JOAN McLEOD 


NORTEL NETWORKS, INC 
55 Pineview Drive 
Amherst, NY 14228 


Re: Data Switching Device; Network Equipment; Principal Use; Chapter 84, Note 5(B); 
Headings 8471 and 8517; EN 85.17; HQ 956406, revoked. 


DEAR Ms. McLeop: 

This is in reference to HQ 956406, dated September 26, 1994, which classified your data 
switching device as automatic data processing (ADP) control and adapter units under 
heading 8471 of the Harmonized Tariff Schedule of the United States (HTSUS). In the 
course of examining similar merchandise, we now believe that the classification of the data 
switching device set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to revoke 
HQ 956406. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 

Facts: 

The merchandise under consideration consists of a data switching device (model no. 
DPN-100), imported from Canada. It is designed to handle large scale, wide area data net- 
works (WANs) supporting from less than 100 lines to over 1,000,000 lines. This enables 
users to send data between multiple points, usually host computers and terminals. Typical 
user applications include electronic funds transfers, electronic mail, file transfers between 
computers, and point of sale or credit card authorization terminal transaction processing 
with a host computer. These applications usually involve industries such as banking, utili- 
ties, government, public telephone companies, large corporations, and retail industries. 

The data switching device requires an external modem to transmit and receive data over 
carrier current line systems. However, it is dedicated to the transmission between two 
points of electrical impulses representing text and/or images and other data using a line 
connection connecting the transmitting station to the receiving station. The device is not 
intended for the transmission of speech or other sounds. 


Issue: 

Whether the data switching device is classifiable under subheading 8471.80.10, HTSUS, 
as an ADP control or adapter unit, or under subheading 8517.50.60, HTSUS, as other tele- 
graphic apparatus for carrier-current line systems? 

Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 

8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * * 


* * * * * * * 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 
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8517.50 Other apparatus, for carrier-current line systems or for digital line 
systems: 
Other: 
Telegraphic: 
8517.50.90 For carrier-current line systems. * * * 


To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) Itis connectable to the central processing unit either directly or through one 
or more other units; and 


(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 


Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

The commenter states that the data switching device is similar to a router and that it 
needs an external modem to transmit and receive data. The commenter concludes that be- 
cause the device is not imported with telephone switching equipment, it cannot be classi- 
fied under heading 8517. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim that these goods are solely or principally used in an ADP system is not evi- 
dence. The courts have provided the following factors to apply, which are indicative but not 
conclusive, when determining the principal use of the merchandise: general physical char- 
acteristics; expectation of the ultimate purchaser; channels of trade; environment of sale 
(accompanying accessories, manner of advertisement and display); use in the same man- 
ner as merchandise which defines the class; economic practicality of so using the import; 
and recognition in the trade of this use. See Lenox Collections v. United States, 19 Ct. Int’] 
Trade 345, 347 (1995); Kraft, Inc. v. United States, 16 Ct. Int’] Trade 483 (1992); G. Heile- 
man Brewing Co. v. United States, 14 CIT 614 (1990). See also United States v. Carborun- 
dum Company, 63 CCPA 98, C.A.D. 1172, 536 F.2d 373 (1976), cert. denied, 429 U.S. 979 
(1976). Even if an importer is able to meet the terms of Legal Note 5(B)(a), classification 
under Legal Note 5(E) to chapter 84 may still be applicable. 

In applying the Lenox factors to the data switching device, we note that it is designed for 
an enterprise-wide communication system for the interconnection of diverse hosts, ap- 
plications, and end-user environments. Its principal design function is packet switching 
over a wide area network. The expectations of the ultimate purchaser is to use X.25 packet 
switching technology and protocol to connect remote offices together to form a WAN over a 
public switched packet data network (PSPDN). It allows the user to connect and support 
dissimilar equipment. The use (class of merchandise) includes electronic fund transfer, 
electronic mail, file transfer, point-of-sale or credit card transaction processing, global ac- 
cess to reservation and multiple listing systems, public subscription services, etc. It has not 
been demonstrated that this apparatus is used solely or principally to interconnect units 
within a LAN. Based on these facts and the Lenox factors, we find that the data switching 
device, which allows for the connection of disparate devices of a PSPDN, is not of a kind 
solely or principally used in an ADP system. It therefore does not meet the definition of an 
ADP unit as defined in Legal Note 5(B), and is precluded from classification in heading 
8471. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
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proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 
bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * * * * od 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 


electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 


Because the data switching device functions as apparatus for the transmission between 
two points of speech or other sounds or symbols over a public or private telephone line, it is 


classifiable at GRI 1 in heading 8517, HTSUS, specifically under subheading 8517.50.60, 
HTSUS. 


Holding: 


Under the authority of GRI 1, the data switching device is classifiable under subheading 


8517.50.60, HTSUS, which provides for: “[eJlectrical apparatus for line telephony or line 
telegraphy, including line telephone sets with cordless handsets and telecommunication 
apparatus for carrier-current line systems or for digital line system * * *: [o]ther appara- 
tus, for carrier-current line systems or for digital line systems: [o]ther: [t]elegraphic: [flor 
carrier-current line systems. * * *” 


Effect on Other Rulings: 
HQ 956406, dated September 26, 1994, is revoked. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT K] 


DEPARTMENT OF THE TREASURY, 
U.S. Custos SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963252 RFA 
Category: Classification 


Tariff No. 8517.50.90 
ROLAND L. SHRULL, EsQ. 


MIDDLETON & SHRULL 
44 Mall Road, Suite 208 
Burlington, MA 01803 


Re: Shiva AccessPort; Routers; Network Equipment; Principal Use; Chapter 84, Legal 
Note 5(B) to Chapter 84; Headings 8471 and 8517; EN 85.17; HQ 961364, revoked. 
DEAR MR. SHRULL: 

This is in reference to Protest No. 0401-1997-100506, which you filed on behalf of Shiva 
Corporation. On June 30, 1998, Customs issued HQ 961364, classifying the Shiva Access- 
Port as automatic data processing (ADP) control and adapter units under heading 8471 of 
the Harmonized Tariff Schedule of the United States (HTSUS). In the course of examining 
similar merchandise, we now believe that the classification of the Shiva AccessPort set 
forth in that ruling is incorrect. This revocation will have no effect on the protest deter- 
mination. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to revoke 


HQ 961364. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 


Facts: 


The merchandise consists of the Shiva AccessPort, which is a stand-alone router geared 
to telecommuters and small branch office users requiring remote access to Internet service 
providers and large corporate local area networks (LANs). Through the use of this equip- 
ment over a telephone line, branch office employees may send and receive electronic mail, 
download critical documents, and reference product and order information. The Access- 
Port’s hardware specifications consist of the following: one 10BaseT Ethernet Interface, 
one RS232 Admin Port, two analog telephone sockets, one integrated services digital net- 
work (ISDN) basic rate interface (BRI), front panel light emitting diodes (LEDs) for status 
review, external power supply, and Ethernet and ISDN cables. It allows for aggregation of 
two ISDN B-channels using multi-link point-to-point protocol (PPP) for 128 kbps 
throughput, and supports voice, facsimile, and data communication. 

To keep connection time at a minimum, the router utilizes routing technology referred 
to as “spoofing”, which distinguishes when one LAN system is communicating with anoth- 
er over the telephone line and disconnects the telephone line when no such communication 
occurs. The AccessPort can provide up to 16 Internet protocol (IP) addresses, subnet mask, 
gateway address, domain name, and primary and secondary addresses, simplifying set up of 
small offices. The AccessPort coordinates with ADP machines utilizing Windows installed 
Wizard and Shiva Monitor graphics software. The AccessPort also contains the mass de- 
ployment tool (MDT), which allows network managers to control the configuration of a 
large number of AccessPorts centrally. A Windows graphics interface allows AccessPort 
configurations to be saved in ASCII format and provides tools allowing transfer of configu- 
rations and firmware upgrades to and from AccessPorts. 


Issue: 
Whether the Shiva AccessPort is classifiable under subheading 8471.80.10, HTSUS, as 


an ADP control or adapter unit, or under subheading 8517.50.90, HTSUS, as other tele- 
graphic apparatus for digital line systems? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 
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The HTSUS provisions under consideration are as follows: 


8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 


* * * * * * * 


8517 Electrical apparatus for line telephony or line telegraphy, including line 
telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 

8517.50 Other apparatus, for carrier-current line systems or for digital line 

systems: 
Other: 
Telegraphic: 

8517.50.90 Other. * * * 


To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 

(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) It is connectable to the central processing unit either directly or through one 
or more other units; and 


(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 


Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

The commenter states that routers reside in and are specifically designed for use within 
a LAN. Furthermore, the commenter states that routers near the periphery of a LAN per- 
form the same functions, and in particular, the same data processing functions, as those 
routers located at the core of the LAN. Therefore, the commenter claims that the subject 
router should be classified in heading 8471. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim, such as the one made by the commenter, that these goods are solely or 
principally used in an ADP system is not evidence. The courts have provided the following 
factors to apply, which are indicative but not conclusive, when determining the principal 
use of merchandise: general physical characteristics; expectation of the ultimate purchas- 
er; channels of trade; environment of sale (accompanying accessories, manner of advertise- 
ment and display); use in the same manner as merchandise which defines the class; 
economic practicality of so using the import; and recognition in the trade of this use. See 
Lenox Collections v. United States, 19 Ct. Int’] Trade 345, 347 (1995); Kraft, Inc. v. United 
States, 16 Ct. Int’] Trade 483 (1992); G. Heileman Brewing Co. v. United States, 14 CIT 614 
(1990). See also United States v. Carborundum Company, 63 CCPA 98, C.A.D. 1172, 536 
F.2d 373 (1976), cert.denied, 429 U.S. 979 (1976). Even if an importer is able to meet the 
terms of Legal Note 5(B)(a), classification under Legal Note 5(E) to chapter 84 may still be 
applicable. 

In applying the Lenox factors to the Shiva AccessPort, we note that it is designed for use 
in homes and small offices to provide access to public switched telephone network (PSTN) 
via ISDN lines for voice, fax and data transmission. It allows connection of computers, fax 
machines, and analog telephones on one line that has two channels (one device can use the 
entire bandwidth of the line or two devices can transmit simultaneously). The Shiva Ac- 
cess-Port has the following interfaces: one 10BaseT Ethernet Interface, one RS232 Admin 
Port, two analog telephone sockets, and one ISDN BRI. The expectation of the ultimate 
purchaser is to transmit data, fax, and voice over PSTN from a home office or small office. 
The use (class of merchandise) is ISDN, which is a circuit switched offering of Public Tele- 
phone Carriers designed to support integrated services. Recognition in the trade is that 
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ISDN is based on CCITT/ITU-TSS [Consultive Committee for International Telephone 
and Telegraph/International Telecommunications Union-Telecommunications Sector] 
standards. 

The Shiva AccessPort allows connection of computers, fax machines, and analog tele- 
phones on one line for the transmission of voice, fax and data over a telephone line system. 
It has not been demonstrated that this apparatus is used solely or principally to intercon- 
nect units within a LAN. Based on these facts and the Lenox factors, we find that the Shiva 
AccessPort is not of a kind solely or principally used in an ADP system. It therefore does not 
meet the definition of an ADP unit as defined in Legal Note 5(B), and is precluded from 
classification in heading 8471, HTSUS. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 
bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 

The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * ~ 


(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 
systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 

These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 
electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 

Because the Shiva AccessPort functions as apparatus for the transmission between two 
points of speech or other sounds or symbols over a public or private telephone line, it is 
classifiable at GRI 1 in heading 8517, HTSUS, specifically under subheading 8517.50.90, 
HTSUS. 


Holding: 


Under the authority of GRI 1, the Shiva AccessPort is classifiable under subheading 
8517.50.90, HTSUS, which provides for: “[e]lectrical apparatus for line telephony or line 
telegraphy, including line telephone sets with cordless handsets and telecommunication 
apparatus for carrier-current line systems or for digital line system * * *: [o]ther appara- 
tus, for carrier-current line systems or for digital line systems: [o]ther: [t]elegraphic: 
lolther.* * *” 


Effect on Other Rulings: 


HQ 961364, dated June 30, 1998, is revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT L] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 


CLA-2 RR:CR:GC 963253 RFA 
Category: Classification 


Tariff No. 8517.50.90 
Mr. TERRY GARTMAN 


LODESTAR TECHNOLOGY INC. 
3101 Maguire Blvd., Suite 251 
Orlando, FL 32803 


Re: ISDN Personal Computer Adapter; Routers; Network Equipment; Principal Use; 
Chapter 84, Note 5(B); Headings 8471 and 8517; EN 85.17; HQ 952812, modified. 


DEAR Mr. GARTMAN: 


This is in reference to HQ 952812, dated December 30, 1992, which was issued to you, 
classifying the ISDN (Integrated Services Digital Network) PC Adapter as automatic data 
processing (ADP) control and adapter units under heading 8471 of the Harmonized Tariff 
Schedule of the United States (HTSUS). In the course of examining similar merchandise, 
we now believe that the classification of the ISDN PC Adapter set forth in that ruling is 
incorrect. This modification will not affect the classification of the other apparatus. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to modify 
HQ 952812. Five comments were received in response to this notice, but only one comment 
specifically addresses this ruling. 


Facts: 


The “ISDN PC Adapter” is a basic rate interface card which is designed to be incorpo- 
rated into a personal computer. It is capable of connecting two devices, usually one tele- 
phone and one personal computer, to a basic rate ISDN line from the telephone company. It 
performs packet switching of data using X.25 protocol and circuit switching of data using 
either X.25 or V.120 protocols. It is also possible to attach an analogue telephone to the B- 
Channel using the RJ-11 connector jack on the adapter’s back bracket. 


Issue: 


Whether the ISDN PC Adapter is classifiable under subheading 8471.80.10, HTSUS, as 
an ADP control or adapter unit, or under subheading 8517.50.90, HTSUS, as other tele- 
graphic apparatus for digital line systems? 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). GRI 1 provides that classification is determined according to the 
terms of the headings and any relative section or chapter notes. 

The HTSUS provisions under consideration are as follows: 

8471 Automatic data processing machines and units thereof; * * *: 
8471.80 Other units of automatic data processing machines: 
8471.80.10 Control or adapter units * * *. 
* * * * x * * 
8517 Electrical apparatus for line telephony or line telegraphy, including line 


telephone sets with cordless handsets and telecommunication appara- 
tus for carrier-current line systems or for digital line system; * * *: 


8517.50 Other apparatus, for carrier-current line systems or for digital line 
systems: 
Other: 
Telegraphic: 
8517.50.90 Other. * * * 
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To be classified in heading 8471, as an ADP unit, the merchandise must meet all 3 re- 
quirements of Legal Note 5(B) to Chapter 84, HTSUS, which provides that: 


Automatic data processing machines may be in the form of systems consisting of a 
variable number of separate units. Subject to paragraph (E) below, a unit is to be re- 
garded as being a part of a complete system if it meets all the following conditions: 
(a) It is of a kind solely or principally used in an automatic data processing sys- 
tem; 

(b) It is connectable to the central processing unit either directly or through one 
or more other units; and 


(c) It is able to accept or deliver data in a form (codes or signals) which can be 
used by the system. 


Often, networked equipment can meet the requirements of Legal Note 5(B)(b) and 
5(B)(c) to chapter 84, for the following reasons: they are connectable to the central process- 
ing unit either directly or through one or more other units; and, they are able to accept or 
deliver data in a form (codes or signals) which can be used by the system. Classification 
determinations often turn on whether networked equipment meet the terms of Legal Note 
5(B)(a) to chapter 84, HTSUS. That is, Customs must determine whether the networked 
equipment is of a kind solely or principally used in an ADP system. 

In resolving this issue, importers must provide evidence of sole or principal use. An un- 
supported claim that these goods are solely or principally used in an ADP system is not evi- 
dence. The courts have provided the following factors to apply, which are indicative but not 
conclusive, when determining the principal use of merchandise: general physical charac- 
teristics; expectation of the ultimate purchaser; channels of trade; environment of sale (ac- 
companying accessories, manner of advertisement and display); use in the same manner as 
merchandise which defines the class; economic practicality of so using the import; and rec- 
ognition in the trade of this use. See Lenox Collections v. United States, 19 Ct. Int’] Trade 
345, 347 (1995); Kraft, Inc. v. United States, 16 Ct. Int’] Trade 483 (1992); G. Heileman 
Brewing Co. v. United States, 14 CIT 614 (1990). See also United States v. Carborundum 
Company, 63 CCPA 98, C.A.D. 1172, 536 F2d 373 (1976), cert.denied, 429 U.S. 979 (1976). 
Even if an importer is able to meet the terms of Legal Note 5(B)(a), classification under 
Legal Note 5(E) to chapter 84 may still be applicable. 

In applying the Lenox factors to the ISDN PC Adapter, we note that it is a card or board 
designed for use in a personal computer. The subject merchandise can support up to 8 de- 
vices (telephones, fax machines, personal computers, etc.) to have dialed digital connec- 
tion. The expectation of the ultimate purchaser is to transmit data, fax, and voice over 
PSTN from a home office or small office. The use (class of merchandise) is ISDN, which isa 
circuit switched offering of Public Telephone Carriers designed to support integrated ser- 
vices. Recognition in the trade is that ISDN is based on CCITT/ITU-TSS [Consultive Com- 
mittee for International Telephone and Telegraph/International Telecommunications 
Union-Telecommunications Sector] standards. 

Based upon these factors, we find that the ISDN PC Adapter is not of a kind solely or 
principally used in an ADP system as it allows connection of computers, fax machines, and 
analog telephones on one line for the transmission of voice, fax and data over a telephone 
line system. It therefore does not meet the definition of an ADP unit as defined in Legal 
Note 5(B), and is precluded from classification in heading 8471, HTSUS. 

Heading 8517, HTSUS, provides for electrical apparatus for line telephony or telegraphy, 
including telecommunication apparatus for digital line systems. The Harmonized Com- 
modity Description and Coding System Explanatory Notes (EN) constitute the official in- 
terpretation of the HTSUS. While not legally binding nor dispositive, the ENs provide a 
commentary on the scope of each heading of the HTSUS and are generally indicative of the 
proper interpretation of these headings. See T.D. 89-80, 54 FR 35127, 35128 (August 23, 
1989). EN 85.17, page 1472, states, in pertinent part, as follows: 


[t]he term “electrical apparatus for line telephony or line telegraphy” means appara- 
tus for the transmission between two points of speech or other sounds (or of symbols 
representing written messages, images or other data), by variation of an electric cur- 
rent or of an optical wave flowing in a metallic or dielectric (copper, optical fibres, com- 


bination cable, etc.) circuit connecting the transmitting station to the receiving 
station. 


The heading covers all such electrical apparatus designed for this purpose, including 
the special apparatus used for carrier-current line systems. 


* * * * * * 


* 
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(III) APPARATUS FOR CARRIER-CURRENT 
LINE SYSTEMS OR FOR DIGITAL LINE SYSTEMS 


These systems are based on the modulation of an electrical carrier-current or of a 
light beam by analogue or digital signals. Use is made of the carrier-current modula- 
tion technique and pulse code modulation (PCM) or some other digital system. These 


systems are used for the transmission of all kinds of information (words, data, images, 
etc.). 


These systems include all categories of multiplexers and related line equipment for 
metal or optical-fibre cables. “Line equipment” includes transmitters and receivers or 
electro-optical converters. Combined modulators-demodulators (modems) are also 
classified here. 

Because the ISDN PC Adapter functions as apparatus for the transmission between two 
points of speech or other sounds or symbols over a public or private telephone line, it is 
classifiable at GRI 1 in heading 8517, HTSUS, specifically under subheading 8517.50.90, 
HTSUS. In its response, the commenter states that because these devices directly connect 
a personal computer to a telephone line, similar to the functions of a modem, it does not 
object to the classification under heading 8517. 


Holding: 


Under the authority of GRI 1, the ISDN PC Adapter is classifiable under subheading 
8517.50.90, HTSUS, which provides for: “[e]lectrical apparatus for line telephony or line 
telegraphy, including line telephone sets with cordless handsets and telecommunication 
apparatus for carrier-current line systems or for digital line system * * *: [o]ther appara- 
tus, for carrier-current line systems or for digital line systems: [o]ther: [t]elegraphic: 
[o]ther. * * 


Effect on Other Rulings: 
HQ 952812, dated December 30, 1992, is modified. In accordance with 19 U.S.C. 1625(c), 
this ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT M] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963238 RFA 
Category: Classification 
Tariff No. None 
Mr. DENNIS HECK 


TOWER GROUP INTERNATIONAL, INC 
2400 Marine Avenue 
Redondo Beach, CA 90278-1103 


Re: Network Servers; Network Equipment; Principal Use; Chapter 84, Legal Note 5(B); 
Headings 8471 and 8517; NY 815560, revoked. 


DEAR MR. HECK: 

This is in reference to NY 815560, dated November 2, 1995, which was issued to you on 
behalf of Micom Communications Corporation, classifying four models of “Marathon” 
Network Feeders or Nodes as automatic data processing (ADP) control and adapter units 
under heading 8471 of the Harmonized Tariff Schedule of the United States (HTSUS). In 
the course of examining similar merchandise, we now believe that the classification of the 
“Marathon” Network Feeders and Nodes set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI, a notice was published on December 8, 1999, in the CUSTOMS BULLETIN, Vol- 
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ume 33, Number 49, proposing to revoke NY 815560. In the proposed notice, Customs indi- 
cated that the subject merchandise did not meet the terms of Legal Note 5(B) to chapter 84, 
HTSUS, because they were not of a kind solely or principally used in an automatic data 
processing (ADP) system. While Customs received five comments in response to this no- 
tice, no commenter provided evidence of principal use for the subject merchandise. 

In light of the fact that there is no evidence of principal use of the “Marathon” Network 
Feeders and Nodes, Customs is revoking NY 815560, issued to you on November 2, 1995. 
Enclosed with this decision is a copy of the final revocation notice which outlines the fac- 
tors Customs will consider in determining principal use. Should you need a ruling on this 
merchandise or other network equipment, you may submit a ruling request with informa- 
tion on principal use in accordance with Section 177.2 of the Customs Regulations [19 CFR 
177.2] to the National Commodity Specialist Division, U.S. Customs Service, 6 World 
Trade Center, Room 423, New York, NY 10048. 


Effect on Other Rulings: 


NY 815560, dated November 2, 1995, is revoked. In accordance with 19 U.S.C. 1625(c), 
this revocation will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT N] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963243 RFA 
Category: Classification 
Tariff No. None 
CUSTOMS MANAGER 
RETIX 
9600 Topanga Canyon Boulevard 
Chatsworth, CA 91311 


Re: Retix Remote Bridges, Models 4880 and 4820; PC-320 WAN Controller; Network 
Equipment; Principal Use; Chapter 84, Note 5(B); Headings 8471 and 8517; HQ 
951570, modified. 


DEAR CUSTOMS MANAGER: 

This is in reference to HQ 951570, dated October 16, 1992, which was issued to you, clas- 
sifying Retix Remote/Local Bridges, models 4880, 4820, and 4660, Hubs, and Board Level 
Products (network interface boards and PC-320 WAN controller), as automatic data proc- 
essing (ADP) control and adapter units under heading 8471 of the Harmonized Tariff 
Schedule of the United States (HTSUS). In the course of examining similar merchandise, 
we now believe that the classification of the Bridges, models 4880 and 4820, and the 
PC-~320 WAN Controller set forth in that ruling is incorrect. This modification will not af- 
fect the classification of the other products. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI, a notice was published on December 8, 1999, in the CUSTOMS BULLETIN, Vol- 
ume 33, Number 49, proposing to modify HQ 951570. In the proposed notice, Customs indi- 
cated that the Bridges, models 4880 and 4820, and the PC-320 WAN Controller did not 
meet the terms of Legal Note 5(B) to chapter 84, HTSUS, because they were not of a kind 
solely or principally used in an automatic data processing (ADP) system. While Customs 
received five comments in response to this notice, no commenter provided evidence of prin- 
cipal use for the subject merchandise. 

In light of the fact that there is insufficient evidence of principal use of the Bridges, mod- 
els 4880 and 4820, and the PC-320 WAN Controller “Marathon” Network Feeders and 
Nodes, Customs is modifying HQ 951570, issued to you on October 16, 1992. Enclosed with 
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this decision is a copy of the final revocation notice which outlines the factors Customs will 
consider in determining principal use. Should you need a ruling on this merchandise or 
other network equipment, you may submit a ruling request with information on principal 
use in accordance with Section 177.2 of the Customs Regulations [19 CFR 177.2] to the 
National Commodity Specialist Division, U.S. Customs Service, 6 World Trade Center, 
Room 423, New York, NY 10048. 


Effect on Other Rulings: 


HQ 951570, dated October 16, 1992, is modified. In accordance with 19 U.S.C. 1625(c), 
this modification will become effective 60 days after its publication in the CUSTOMS BULLE- 
TIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[ATTACHMENT 0] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 
CLA-2 RR:CR:GC 963245 RFA 
Category: Classification 


Tariff No. None 
MR. WILLIAM J. LECLAIR 


TRANSBORDER CUSTOMS SERVICES, INC. 
One Trans-Border Drive, RO. Box 800 
Champlain, NY 12919 


Re: Packet Assembler/Disassembler (PAD); Network Equipment; Principal Use; Chapter 
84, Note 5(B); Headings 8471 and 8517; HQ 952628, revoked. 
DEAR MR. LECLAIR: 

This is in reference to HQ 952628, dated October 13, 1992, which was issued to you on 
behalf of EDA Instruments, Inc., classifying the Packet Assembler/Disassembler as auto- 
matic data processing (ADP) control and adapter units under heading 8471 of the Harmo- 
nized Tariff Schedule of the United States (HTSUS). In the course of examining similar 
merchandise, we now believe that the classification of the Packet Assembler/Disassembler 
set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI, a notice was published on December 8, 1999, in the CUSTOMS BULLETIN, Vol- 
ume 33, Number 49, proposing to revoke HQ 952628. In the proposed notice, Customs indi- 
cated that the subject merchandise did not meet the terms of Legal Note 5(B) to chapter 84, 
HTSUS, because it was not ofa kind solely or principally used in an automatic data process- 
ing (ADP) system. While Customs received five comments in response to this notice, no 
commenter provided evidence of principal use for the subject merchandise. 

In light of the fact that there is no evidence of principal use of the Packet Assembler/Dis- 
sembler, Customs is revoking HQ 952628, issued to you on October 13, 1992. Enclosed with 
this decision is a copy of the final revocation notice which outlines the factors Customs will 
consider in determining principal use. Should you need a ruling on this merchandise or 
other network equipment, you may submit a ruling request with information on principal 
use in accordance with Section 177.2 of the Customs Regulations [19 CFR 177.2] to the 
National Commodity Specialist Division, U.S. Customs Service, 6 World Trade Center, 
Room 423, New York, NY 10048. 


Effect on Other Rulings: 
HQ 952628, dated October 13, 1992, is revoked. In accordance with 19 U.S.C. 1625(c), 
this revocation will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT P] 


DEPARTMENT OF THE TREASURY, 
US. CusToMs SERVICE, 
Washington, DC, July 23, 2001. 


CLA-2 RR:CR:GC 963246 RFA 
Category: Classification 


Tariff No. None 
MR. RICHARD KIBLER 


TELEMATICS INTERNATIONAL INC. 
1201 Cypress Creek Road 
Ft. Lauderdale, FL 33309 


Re: Communications Processors ACP 10, 20, 40, 50; Network Access Controller; X.25 


Packet Switch; Network Equipment; Principal Use; Chapter 84, Note 5(B); Headings 
8471 and 8517; HQ 954059, revoked. 


DEAR MR. KIBLER: 


This is in reference to HQ 954059, dated July 16, 1993, which was issued to you, classify- 
ing communications processors as automatic data processing (ADP) control and adapter 
units under heading 8471 of the Harmonized Tariff Schedule of the United States 
(HTSUS). In the course of examining similar merchandise, we now believe that the classifi- 
cation of the communications processors set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI, a notice was published on December 8, 1999, in the CUSTOMS BULLETIN, Vol- 
ume 33, Number 49, proposing to revoke HQ 954059. In the proposed notice, Customs indi- 
cated that the subject merchandise did not meet the terms of Legal Note 5(B) to chapter 84, 
HTSUS, because they were not of a kind solely or principally used in an automatic data 
processing (ADP) system. While Customs received five comments in response to this no- 
tice, no commenter provided evidence of principal use for the subject merchandise. 

In light of the fact that there is insufficient evidence of principal use of the communica- 
tions processors, Customs is revoking HQ 954059, issued to you on July 16, 1993. Enclosed 
with this decision is a copy of the final revocation notice which outlines the factors Customs 
will consider in determining principal use. Should you need aruling on this merchandise or 
other network equipment, you may submit a ruling request with information on principal 
use in accordance with Section 177.2 of the Customs Regulations [19 CFR 177.2] to the 


National Commodity Specialist Division, U.S. Customs Service, 6 World Trade Center, 
Room 423, New York, NY 10048. 


Effect on Other Rulings: 


HQ 954059, dated July 16, 1993, is revoked. In accordance with 19 U.S.C. 1625(c), this 
revocation will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT Q] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, July 23, 2001. 


CLA-2 RR:CR:GC 963247 RFA 
Category: Classification 


Tariff No. None 
Mk. RICHARD KIBLER 


TELEMATICS INTERNATIONAL INC. 
1201 Cypress Creek Road 
Ft. Lauderdale, FL 33309 


Re: Programmable Communication Processors PCP S240, S400, S4500, 5500; Packet 
Switching Backbone Node; X.25 Concentrator Node; Multiprotocol Network Access 
Node; Network Equipment; Principal Use; Chapter 84, Note 5(B); Headings 8471 and 
8517; HQ 954093, revoked. 


DEAR Mk. KIBLER: 


This is in reference to HQ 954093, dated July 22, 1993, which was issued to you, classify- 
ing programmable communication processors as automatic data processing (ADP) control 
and adapter units under heading 8471 of the Harmonized Tariff Schedule of the United 
States (HTSUS). In the course of examining similar merchandise, we now believe that the 
classification of the communications processors set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI, a notice was published on December 8, 1999, in the CUSTOMS BULLETIN, Vol- 
ume 33, Number 49, proposing to revoke HQ 954093. In the proposed notice, Customs indi- 
cated that the subject merchandise did not meet the terms of Legal Note 5(B) to chapter 84, 
HTSUS, because they were not of a kind solely or principally used in an automatic data 
processing (ADP) system. While Customs received five comments in response to this no- 
tice, no commenter provided evidence of principal use for the subject merchandise. 

In light of the fact that there is insufficient evidence of principal use of the programmable 
communication processors, Customs is revoking HQ 954093, issued to you on July 22, 
1993. Enclosed with this decision is a copy of the final revocation notice which outlines the 
factors Customs will consider in determining principal use. Should you need a ruling on 
this merchandise or other network equipment, you may submit a ruling request with infor- 
mation on principal use in accordance with Section 177.2 of the Customs Regulations [19 
CFR 177.2] to the National Commodity Specialist Division, U.S. Customs Service, 6 World 
Trade Center, Room 423, New York, NY 10048. 


Effect on Other Rulings: 
HQ 954093, dated July 22, 1993, is revoked. In accordance with 19 U.S.C. 1625(c), this 
revocation will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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[ATTACHMENT R] 


DEPARTMENT OF THE TREASURY, 
US. CusToMS SERVICE, 
Washington, DC, July 23, 2001. 


CLA-2 RR:CR:GC 963251 RFA 
Category: Classification 


Tariff No. None 
Mr. Harry Woop 


H.A. & J.L. Wood, Inc. 
Pembina, ND 58271 


Re: “DevelNet System; Network Equipment; Principal Use; Chapter 84, Note 5(B); Head- 
ings 8471 and 8517; EN 85.17; HQ 952631, revoked. 


DEAR MR. Woon: 

This is in reference to HQ 952631, dated October 13, 1992, which was issued to you, clas- 
sifying the DevelNet System as automatic data processing (ADP) control and adapter units 
under heading 8471 of the Harmonized Tariff Schedule of the United States (HTSUS). In 
the course of examining similar merchandise, we now believe that the classification of the 
DevelNet System set forth in that ruling is incorrect. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice was published on 
December 8, 1999, in the CUSTOMS BULLETIN, Volume 33, Number 49, proposing to revoke 
HQ 952631. In the proposed notice, Customs indicated that the subject merchandise did 
not meet the terms of Legal Note 5(B) to chapter 84, HTSUS, because they were not of a 
kind solely or principally used in an ADP system. While Customs received five comments in 
response to this notice, no commenter provided evidence of principal use for the subject 
merchandise. 

In light of the fact that there is no evidence of principal use of the DevelNet System, Cus- 
toms is revoking HQ 952631, issued to you on October 13, 1992. Enclosed with this decision 


is a copy of the final revocation notice which outlines the factors Customs will consider in 
determining principal use. Should you need a ruling on this merchandise or other network 
equipment, you may submit a ruling request with information on principal use in accor- 
dance with Section 177.2 of the Customs Regulations [19 CFR 177.2] to the National Com- 
modity Specialist Division, U.S. Customs Service, 6 World Trade Center, Room 423, New 
York, NY 10048. 


Effect on Other Rulings: 


HQ 952631, dated October 13, 1992, is revoked. In accordance with 19 U.S.C. 1625(c), 
this revocation will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 177 


RIN 1515-AC56 
ADMINISTRATIVE RULINGS; CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking; correction. 


SUMMARY: This document corrects three errors in the document pub- 
lished in the Federal Register on July 17, 2001, which set forth proposed 
amendments to those provisions of the Customs Regulations that con- 
cern the issuance of administrative rulings and related written deter- 
minations and decisions on prospective and current transactions 
arising under the Customs and related laws. 


FOR FURTHER INFORMATION CONTACT: John Elkins, Textiles 
Branch, Office of Regulations and Rulings (202-927-2380). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On July 17, 2001, Customs published a notice in the Federal Register 
(66 FR 37370) setting forth proposed amendments to Part 177 of the 
Customs Regulations (19 CFR Part 177). Part 177 concerns the is- 
suance of administrative rulings and related written determinations 
and decisions on prospective and current transactions arising under 
the Customs and related laws. 

This document corrects three errors in that published document. 
One error appeared in the Background portion of the preamble of the 
document and involves replacement of the words “as described above” 
by the citation “(19 U.S.C. 1625)” in order to remove a contextual ambi- 
guity in the discussion in question. The other two errors involve the fol- 
lowing provisions in the proposed regulatory texts: 

1. In proposed § 177.11, in the third sentence of paragraph 
(b)(3)(vi)(B), the words “would includes” should be corrected to read 
“would include” for grammatical purposes; and 

2. In proposed § 177.41, paragraph (c)(2)(i)(A) refers toa request filed 
under “paragraph (d) of this section” but no paragraph (d) is included in 
§ 177.41 this reference should be corrected to read “§ 177.44.” 
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CORRECTIONS OF PUBLICATION 


Accordingly, the document published in the Federal Register on July 
17, 2001 (66 FR 37370), is corrected as set forth below. 


Correction to the Preamble 


1. On page 37370, in the second column, fourth paragraph, the third 
line is corrected by removing the words “as described above” and add- 
ing, in their place, the reference “(19 U.S.C. 1625)”. 


Corrections to the Proposed Regulations 


2. On page 37383, in the third column, in § 177.11(b)(3)(vi)(B), in the 
last line, the words “would includes” are corrected to read “would in- 
clude”. 

3. On page 37394, in the second column, in § 177.41, the second sen- 
tence of paragraph (c)(2)(i)(A) is corrected by removing the words 


“paragraph (d) of this section” and adding, in their place, the reference 
“§ 177.44”. 


Dated: July 24, 2001. 


HAROLD M. SINGER, 
Chief, 
Regulations Branch. 
[Published in the Federal Register, July 30, 2001 (66 FR 39293)] 
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OPINION 
I 


INTRODUCTION 


WALLACH, Judge: This case is before the court upon Plaintiff Tung 
Mung Development Co., Ltd.’s (“Tung Mung”) USCIT Rule 56.2 Motion 
For Judgment On The Agency Record, and Plaintiff-Intervenor Yieh 
United Steel Corp.’s (““YUSCO”) Rule 56.2 Motion For Judgment Upon 
The Agency Record, both of which challenge the decision of the U.S. De- 
partment of Commerce, International Trade Administration (the “De- 
partment,” “Commerce” or “ITA”) in Notice of Final Determination of 
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Sales at Less Than Fair Value: Stainless Steel Sheet and Strip in Coils 
From Taiwan, 64 Fed. Reg. 30,592 (Dep’t Commerce) (June 8, 1999) 
(“Final Determination”). 

Tung Mung and Plaintiff-Intervenor YUSCO challenge the Depart- 
ment’s decision to assign a single, weighted average cash deposit dump- 
ing rate to their merchandise, regardless of the channel of distribution 
through which that merchandise is sold. Tung Mung and YUSCO argue 
that imposition of a single rate is contrary to congressional intent, and 
would impose an excessive cash deposit rate on merchandise that is not 
“tainted” by the middleman dumping found by the Department. The 
court remands the Department’s determination. 

YUSCO also challenges four other aspects of the Final Determina- 
tion: (1) the Department’s determination that certain sales character- 
ized by YUSCO as indirect export sales were in fact home market sales; 
(2) the Department’s decision to apply total adverse facts available, on 
the basis of YUSCO’s failure to report a significant percentage of its 
home market sales; (3) the Department’s inclusion of certain other sales 
within YUSCO’s export sales database; and (4) the Department’s deter- 
mination to adjust YUSCO’s reported cost of manufacture based on 
YUSCO’s submission of accounting records that reflected a higher cost 
of manufacture than YUSCO reported. The court denies YUSCO’s mo- 
tion on these issues. 


II 
BACKGROUND 


On June 10, 1998, the domestic industry filed an antidumping peti- 
tion alleging that imports from Taiwan of stainless steel sheet and strip 
in coils (“SSSS”) were being injuriously dumped in the United States. 
The Department initiated an antidumping duty investigation on July 
13, 1998. See Initiation of Antidumping Duty Investigations: Stainless 
Steel Sheet and Strip in Coils From France, et al., 63 Fed. Reg. 37,521 
(Dep’t Commerce) (July 13, 1998). 

YUSCO and Tung Mung, Taiwanese producers of the subject mer- 
chandise, were selected as respondents in the Taiwan investigation. 
During the period covered by the Department’s investigation, April 1, 
1997—March 31, 1998, YUSCO and Tung Mung made United States 
sales of subject SSSS through middleman Ta Chen Stainless Pipe Co., 
Ltd. (“Ta Chen”)!. 

On August 3, 1998, Commerce sent a questionnaire to YUSCO and 
the other respondents. The instructions to Section B of the question- 
naire required the respondents to report all sales of the subject mer- 
chandise in the home market of Taiwan or a third country market 


1 Ta Chen was also investigated as part of this investigation. Ta Chen has not appealed Commerce's determination of 
dumping and assignment of a cash deposit rate, which was issued on the basis of adverse facts available. 
Tung Mung also made direct sales to the United States, to an affiliate of Ta Chen. 
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during the period of investigation (“POI”). In pertinent part, the ques- 
tionnaire instructed respondents to 


If known, identify customers that export some or all of their pur- 
chases of the foreign like product. Explain how you determined 
which sales were for consumption in the foreign market. 


Questionnaire at B-13. On September 25, 1998, YUSCO submitted its 
responses to Section B and C of Commerce’s questionnaire, stating that 
it had reported “all sales of subject merchandise in the home market 
made during the period of investigation.” Response to Questionnaire, 
dated September 25, 1998, at B-2. At that time, YUSCO also submitted 
computer printouts listing those sales. On November 2, 1998, Com- 
merce sent YUSCO a supplemental questionnaire for sections A, B and 
C. YUSCO responded on November 18, 1998. 

On October 14, 1998, petitioners submitted allegations of middleman 
dumping by Ta Chen of subject merchandise produced by Tung Mung; 
on October 15, 1998, petitioners submitted allegations of middleman 
dumping by Ta Chen of subject merchandise produced by YUSCO. On 
December 3, 1998, the Department initiated a middleman dumping in- 
vestigation with respect to sales by Ta Chen of YUSCO’s and Tung 
Mung’s subject merchandise. On January 4, 1999, Commerce published 
its preliminary determination. Notice of Preliminary Determination of 
Sales at Less Than Fair Market Value and Postponement of Final Deter- 
mination: Stainless Steel Sheet and Strip in Coils From Taiwan, 64 Fed. 
Reg. 101 (Dep’t Commerce) (Jan. 4, 1999) (“Preliminary Determina- 
tion”). In the Preliminary Determination, Commerce calculated a 
weighted average dumping margin of 2.94 percent for YUSCO and a 
weighted average dumping margin of .07 percent for Tung Mung, in 
each instance exclusive of any dumping by the middleman. Jd. at 108. 
Commerce made no preliminary determination with regard to the 
middleman dumping investigation, which was incomplete. 

On January 8, 1999, shortly before the January 18-22, 1999 time 
scheduled for verification of YUSCO’s sales, YUSCO submitted addi- 
tional information concerning its home market sales. This additional in- 
formation included some details regarding sales designated by YUSCO 
as “UZ” sales. Letter from White & Case to Commerce, dated January 8, 
1999, containing corrections to and clarifications of YUSCO’s earlier re- 
sponse (the “1/8/99 Supplemental Response”). YUSCO stated in the 
1/8/99 Supplemental Response that the UZ sales consisted of sales “to 
customers in Taiwan who informed YUSCO that they would export 
YUSCO’s SSSS to third countries after their further processing the 
SSSS.” Jd. at 4. On January 13, 1999, the Department issued a supple- 
mental questionnaire requesting that YUSCO provide additional infor- 
mation regarding the UZ sales referenced in the 1/8/99 Supplemental 
Response. Commerce letter dated 1/13/99. 

On January 15, 1999, YUSCO responded to the January 13, 1999 Sup- 
plemental Questionnaire. In response to Commerce’s question as to 
whether YUSCO considered the UZ sales to be home market, United 
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States, or third country sales in the context of the investigation, YUSCO 
responded that it believed those sales to be third country sales, and 
stated that although it “generally knew or presumed at the time of sale 
that the merchandise would be further-processed prior to export, YUS- 
CO did not know the extent of further processing or the final product 
that would result from further processing,” and that YUSCO “did not 
know whether the final exported product was subject or non-subject 
merchandise.” YUSCO Jan. 15, 1999 Response to Suppl. Questionnaire 
at Sup. D-1. In response to another question by Commerce as to wheth- 
er YUSCO had “additional sales to home market customers that were 
not further-processed, but for which you claim knowledge of export to 
countries other than the United States”, YUSCO explained in this Janu- 
ary 15, 1999 submission that it had made additional indirect export 
sales, which it identified as “U*” sales, to home market customers who 
informed YUSCO of the final export destination of the merchandise. Id. 
at Sup. D-3 to Sup. D-4. YUSCO further explained that its “U*” and 
“UZ” designations were part of its order coding system, and were as- 
signed by YUSCO’s staff based on oral information from the customer. 
Id. at Sup. D4. The assignment of these designations did not take into 
account whether or not the merchandise remained in the form of subject 
merchandise at the time of ultimate export. 

The Department conducted a sales verification of YUSCO’s question- 
naire responses on January 18 through 22, 1999. During that investiga- 
tion, Commerce interviewed a number of employees in YUSCO’s sales 
department. The responses provided by these employees indicated that 
they either knew that some or all of YUSCO’s customers further 
manufactured its subject merchandise, or had no specific knowledge as 
to whether the SSSS was further manufactured prior to export.? YUS- 
CO Facts Available Memorandum at 1; Sales Verification Report Ex. 7. 

On April 12, 1999, Commerce issued a verification report for YUSCO. 
The parties to the investigation submitted briefs on April 20, 1999. On 
May 3, 1999, the parties submitted an additional round of briefs, de- 
voted to the issue of middleman dumping by Ta Chen. On May 19, 1999, 
the Department released its Facts Available Memorandum, in which it 
determined that it was required to apply total adverse facts available to 
YUSCO, in light of YUSCO’s failure to report its UZ and U* sales as 
home market sales, its disregard for Commerce’s instructions as to what 
sales to include within its reported home market sales, and its exclusive 
reliance on an internal sales classification system which the Depart- 
ment concluded was flawed. YUSCO Facts Available Memorandum at 
2-3. Also on May 19, 1999, the Department placed on the record of this 
investigation the YUSCO Sales Verification Report from the investiga- 
tion of Notice of Final Determination of Sales at Less Than Fair Value: 
Stainless Steel Plate in Coils From Taiwan, 64 Fed. Reg. 15,493 (“Dep’t 


9 ‘ T , : 

“None of the responding employees stated that they knew that YUSCO’s customers did not further manufacture the 
subject merchandise. All of the other responses—in which the employees either lacked knowledge, or knew of further 
manufacture—support Commerce’s determination, and contradict YUSCO’s claims. 
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Commerce”) (March 31, 1999) (“SSPC from Taiwan” or “SSPC”). 
Memo from Gideon Katz of Commerce to File, dated May 19, 1999. 

On May 25, 1999, YUSCO wrote to Commerce, protesting the inclu- 
sion of information from SSPC from Taiwan in the file of this investiga- 
tion, as a violation of the Administrative Protective Order in SSPC from 
Taiwan. Letter from White & Case to Commerce, dated May 25, 1999. 
On May 28, 1999, YUSCO’s counsel again wrote to Commerce, this time 
identifying a number of alleged ministerial errors in the Final Deter- 
mination, which had been announced on May 19, 1999. Letter from 
White & Case to Commerce, dated May 28, 1999. These alleged ministe- 
rial errors included: the decision to apply facts available based on YUS- 
CO’s responses regarding the U* sales, the Department’s conclusion 
that the information submitted by YUSCO regarding the UZ sales was 
incomplete and thus unusable, and the Department’s reliance on infor- 
mation from SSPC from Taiwan. Id. On this last point, YUSCO argued 
that “[i]f anything, the example cited by the Department from the stain- 
less steel plate case shows that YUSCO’s system captured any sales that 
the Department could have considered to be home-market sales.” Id. at 
17. On June 4, 1999, petitioners submitted a response to YUSCO’s al- 
legations of ministerial error. Also on June 4, 1999, the Department 
wrote to counsel for YUSCO, responding to the May 25, 1999 letter to 
clarify that no business proprietary information from SSPC from Tai- 
wan was placed on the record in this investigation. On July 7, 1999, the 
Department issued a Memorandum rejecting each of YUSCO’s allega- 
tions of ministerial error. 

On June 8, 1999, Commerce published its Final Determination in this 
investigation, in which it assigned YUSCO a total adverse facts available 
single weighted average rate of 34.95 percent; it assigned Tung Munga 
single weighted average rate of 14.95, based largely on the rate assigned 
for middleman Ta Chen. 


Ill 
ANALYSIS 
A 
JURISDICTION AND STANDARD OF REVIEW 
The court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (1994). 
In reviewing the Final Determination, the court “shall hold unlawful 
any determination, finding, or conclusion found * * * tobe unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law”. 19 U.S.C. § 1516a(b)(1)(B) (1994). Substantial evidence is 
something more than a “mere scintilla,” and must be enough evidence 
to reasonably support a conclusion. Primary Steel, Inc. v. United States, 
17 CIT 1080, 1085, 834 F Supp. 1374, 1380 (1993); Ceramica Regiomon- 
tana, S.A. v. United States, 10 CIT 399, 405, 636 F. Supp. 961, 966 (1986), 
aff'd, 810 F.2d 1137 (Fed. Cir. 1987). “As long as the agency’s methodolo- 
gy and procedures are reasonable means of effectuating the statutory 
purpose, and there is substantial evidence in the record supporting the 
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agency’s conclusions, the court will not impose its own views as to the 
sufficiency of the agency’s investigation or question the agency’s meth- 
odology.” Ceramica Regiomontana, S.A., 10 CIT at 404-5, 636 F Supp. 
at 966. 


B 
TUNG Munac’s MOTION 


Plaintiff? contests Commerce’s decision to assign a single, weighted 
average antidumping cash deposit rate to all sales of Tung Mung mer- 
chandise, whether sold directly by Tung Mung to customers in the 
United States or sold to Ta Chen and resold by it in this country. In the 
Final Determination, Commerce found that Tung Mung had a dumping 
margin of 0.0% on its direct sales to the United States, and of .06% on its 
sales to Ta Chen—both well below the de minimis threshold set forth in 
19 U.S.C. § 1673b(b)(3) (1994). Commerce assigned Ta Chen a margin of 
15.34% to sales by Ta Chen of product produced by Tung Mung and 
YUSCO, based on Commerce’s application of total adverse facts avail- 
able to Ta Chen.* Commerce then weight-averaged these sales and ap- 
plied a single rate to Tung Mung of 14.95%, and a single rate to YUSCO 
of 34.95%.° 

Tung Mung and YUSCO now raise several arguments that the De- 
partment should have assigned separate, or combination, cash deposit 
antidumping rates to Tung Mung and YUSCO, without weight-averag- 
ing their rates with that of Ta Chen.® Defendant and Defendant-Inter- 
venors argue that the dumping statute and Commerce’s regulation 
support Commerce’s determination and that Commerce’s decision to 
impose a single, weighted average rate is entitled to deference. Because 
the court finds no express statutory or regulatory authority for single, 
weighted average rates in middleman dumping cases, and because the 
court finds that Commerce has not adequately explained its decision not 
to follow its prior practice of issuing combination rates, the court con- 
cludes that remand is proper. A detailed review of the parties’ conten- 
tions follows. 


i 
PLAIN LANGUAGE OF THE STATUTE 


Tung Mung claims that Commerce’s decision to assign a single rate is 
inconsistent with the language of the dumping statute. Memorandum 
in Support of Plaintiff Tung Mung Development Co. Ltd.’s Rule 56.2 
Motion for Judgment on the Agency Record (“Tung Mung Moving 
Brief”) at 13. Tung Mung argues that the statutory definition of “dump- 


3YUSCO makes arguments in its Motion which echo those raised by Tung Mung. Both parties’ arguments on the 
issue of a single weighted average dumping rate are addressed in this subsection 

4The rate assigned to Ta Chen is not at issue in this case 

5 Commerce concluded that Tung Mung was not eligible for exclusion under the de minimis standard based on this 
weighted average dumping margin. 

6 A “combination rate”, also referred to asa “separate” or “channel” rate, refers to a method by which each producer 
and each exporter is assigned its own rate, and the rate applied to imported subject merchandise consists of a combina- 
tion of the individual rates of the producer of the goods and the exporter through whom the producer has sold the goods. 
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ing margin” precludes the imposition on a producer of a rate based in 
whole or in part on an “export price” derived from a sale by an entity 
other than that producer.’ Id. 19 U.S.C. § 1677(35)(A) defines “dumping 
margin” as “the amount by which the normal value exceeds the export 
price * * * of the subject merchandise.” 19 U.S.C. § 1677(35)(A) (1994). 
19 US.C. § 1677a(a) then defines “export price” as “the price at which 
the subject merchandise is first sold * * * by the producer or exporter of 
the subject merchandise outside of the United States to an unaffiliated 
purchaser in the United States or to an unaffiliated purchaser for ex- 
portation to the United States * * *.” 19 U.S.C. § 1677a(a) (1994) (em- 
phasis supplied). Tung Mung contends that the emphasized language 
requires that Tung Mung’s export price, and by extension its cash de- 
posit rate, be based on Tung Mung’s sales to Ta Chen (“an unaffiliated 
purchaser for exportation to the United States”) and Tung Mung’s di- 
rect sales to the United States, rather than Ta Chen’s sale price to its 
customers.® Tung Mung Moving Brief at 13. 

Similarly, Tung Mung cites the definition of “normal value,” set forth 
at 19 U.S.C. § 1677b(a)(1)(B)(@): “the price at which the foreign like 
product is first sold * * * for consumption in the exporting country.” 19 
U.S.C. § 1677b(a)(1)(B)(i) (1994) (emphasis added). Tung Mung argues 
that the dumping margin for Tung Mung’s direct sales to the United 
States, where no middleman is involved, must be based only on the 
prices of sales by Tung Mung to Ta Chen and Tung Mung’s direct sales 
to the United States (the “first sales” under § 1677b(a)(1)(B)), and not, 


in whole or in part, on the prices of an unaffiliated middleman. Tung 
Mung Moving Brief at 14. Neither Defendant nor Defendant-Interve- 
nors state that Tung Mung’s construction of this provision is inaccu- 
rate, much less why it might be so. However, even assuming that 
construction to be accurate, it is not dispositive as to whether the statute 
permits the issuance of a single, weighted average dumping margin in 
middleman dumping cases.? 


‘Tung Mung also seeks exclusion from the order on the grounds that its margin is de minimis, under the definition 
set forth in 19 U.S.C. § 1673d(a)(4) (1994). Tung Mung Moving Brief at 6, 17. It does not, however, provide any argu- 
ment that § 1673d(a)(4) requires its exclusion as de minimis, or requires the use of combination rates to ensure exclu- 
sion of respondents with a de minimis rate based on their direct sales. 

8 This reasoning is undercut, however, by 19 U.S.C. § 1677(28), which defines “exporter or producer” to mean “the 
exporter of the subject merchandise, the producer of the subject merchandise, or both where appropriate.” 19 U.S.C. 
§ 1677(28) (1994) (emphasis supplied). This definition might reveal an ambiguity in the provision cited by Tung Mung, 
which thus does not mandate the result it urges. However, none of the parties have cited this provision, nor does the 
court find any authority construing it in any context. 


9 Tung Mung has not argued that Commerce erred in computing either normal value or export price; rather, it ap- 
pears to imply that the use of a single weighted average dumping rate would, working backwards, render those predi- 
cate figures flawed. Tung Mung has cited no authority to support such an approach. 

Tung Mung and YUSCO also argue that the method used by the agency to compute the cash deposit rate must be 
“reasonably correct”, though they concede that these rates need not be absolutely accurate. See Torrington Co. v. 
United States, 44 F.3d 1572, 1579 (Fed. Cir. 1995) (“Title 19 requires only cash deposit estimates, not absolute accuracy. 
These estimates need only be reasonably correct pending the submission of complete information for an actual and 
accurate assessment.”); Asociacion Colombiana de Exportadores de Flores v. United States, 6 F. Supp. 2d 865, 905 (CIT 
1998). As noted in these cases, cash deposit rates represent estimated antidumping duties on future entries. 19 U.S.C. 
§ 1673f provides for refund or collection of over- and under-payment of estimated duty deposits. 19 U.S.C. § 1673f(a) 
(1994). Of course, better estimates produce fewer and less costly reviews. In any event, however, this argument is not 
dispositive of the issues presented to the court in this case. 
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Defendant cites 19 U.S.C. § 1673d(c),!° the statutory provision which 
provides Commerce with the underlying authority to compute a dump- 
ing margin and impose a cash deposit rate. Defendant’s Memorandum 
in Opposition to Plaintiff's and Plaintiff-Intervenor’s Motions for Judg- 
ment Upon the Agency Record (“Defendant’s Opposition Brief”) at 18. 
The antidumping statute does not provide guidance for the Department 
on exercising the discretion granted to it in § 1673d(c)(1)(B) for the cal- 
culation of cash deposit rates, and it says nothing whatsoever about 
middleman dumping rates. Defendant argues that it “complied with 
this provision, which provides little guidance as to how cash deposit 
rates are to be determined.” Jd. at 18. 

Defendant also argues that it is authorized by statute to consider the 
“full range of dumping,” although it cites no statutory provision utiliz- 
ing this term, nor does it detail why a combination rate would not cap- 
ture the “full range of dumping.” Jd. Defendant cites 19 U.S.C. 
§ 1673b(a) and 1673d(a), together with the legislative history to 19 
US.C. § 1677a," as its authority to “consider the full range of dump- 
ing.” !2 Id. at 21. That concept is neither implicitly nor explicitly found in 
any of these cited provisions. !% 

Defendant-Intervenors, in turn, argue that the plain language of the 
dumping statute forecloses Tung Mung’s argument. They contend that 
the focus of the dumping statute is on whether the subject merchandise 
(the unstated implication being that the “subject merchandise” means 


1019 US.C. § 1673d(c) provides, in pertinent part: 
(1) Effect of affirmative determination by the administering authority 
If the determination of the administering authority under subsection (a) of this section is affirmative, then— 
* * * + * * * 
(B) 
(i) the administering authority shall— 
(I) determine the estimated weighted average dumping margin for each exporter and producer individ- 
ually investigated, and 


* * * . * * * 


(ii) the administering authority shall order the posting of a cash deposit, bond, or other security, as the 
administering authority deems appropriate, for each entry of the subject merchandise in an amount based on 
the estimated weighted average dumping margin or the estimated all-others rate, whichever is applicable 
-_** 


19 U.S.C. § 1673d(c)(1) (1994). 


11 This legislative history relates to a term—“purchase price”—-which is not employed in the current version of the 
cited statutory subsection. In any event, this legislative history would appear to support Tung Mung’s position, be- 
cause it provides that “if a producer knew that the merchandise was intended for sale to an unrelated purchaser in the 
United States under terms of sale fixed on or before the date of importation, the producer’s sale price to an unrelated 
middleman will be used as the purchase price.” S. Rep. No. 96-249 at 94 (1979), reprinted in 1979 U.S.C.C.A.N. 381, 
480; and H.R. Rep. No. 96-317 at 75 (1979) (emphasis added). While that history goes on to indicate that Commerce 
should examine sales to and by middlemen to avoid below cost sales by the middlemen, that latter comment does not 
speak to or modify the purchase price definition. 


12 Defendant-Intervenors also adopt the “full range of dumping” expression, and argue that “Tung Mung has 
blurred the distinction between computing the extent of Tung Mung’s dumping and Commerce’s authority to consider 
the full range of dumping and arrive at an overall weighted-average dumping margin|.]” Brief of Defendant-Interve- 
nors in Response to Motion for Judgment on the Agency Record by Tung Mung Development Co., Ltd. at 11. Clear 
statutory principles, however, authorize the assessment of dumping margins. See 19 U.S.C. § 1673d(c)(5)(B)(i). There 
is no statutory authority for the “full range of dumping” argument, nor is there statutory authority for the use of single 
weighted average margins for middleman dumping, which comes about, if at all, only through Commerce’s authority to 
fill in the gaps in the antidumping law. 


13 However, 19 US.C. § 1678d(a)(4) (1994) does require Commerce to “disregard any weighted average dumping 
margin that is de minimis as defined in section 1673b(b)(3) of this title” —a provision that is plainly at odds with Com- 
merce’s position that the statute provides it with a mandate to consider the “full range of dumping.” Congress, by man- 
dating the exclusion of parties with a dumping margin of up to two percent, has deliberately elected not to pursue anti- 
dumping duties on the “full range of dumping.” 

The court notes that the statutory de minimis exclusion does not detail the means by which the “weighted average 
dumping margin” is calculated, and is not dispositive of the issues presented in the instant case. 
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“all subject merchandise produced by a given producer”; see Transcript 
of April 11, 2001 oral argument (“Tr.”) at 90) has been dumped in the 
United States, regardless of whether the dumping was done by the pro- 
ducer or a middleman. Brief of Defendant-Intervenors in Response to 
Motion for Judgment on the Agency Record by Tung Mung Develop- 
ment Co., Ltd. (“D-I Opposition Brief”) at 5. “Subject merchandise” is 
defined in 19 U.S.C. § 1677(25) (1994) (in pertinent part) as “the class or 
kind of merchandise that is within the scope of an investigation|[.]” This 
definition does not provide any guidance in the instant case, and does 
not support Defendant-Intervenors’ argument. Indeed, given that 
many investigations involve merchandise produced by several different 
respondents, Defendant-Intervenors’ construction of that term is un- 
tenable for use throughout the statute. 4 

Defendant-Intervenors attempt to support the subject merchandise 
argument, citing Jia Farn Mfg. Co. v. U.S. Dep’t of Commerce, 17 CIT 
187, 817 F. Supp. 969 (1993). That case hinged on whether Commerce 
retained jurisdiction to conduct an administrative review in connection 
with allegations that a manufacturer, who had been excluded from an 
antidumping order,» was transshipping subject merchandise produced 
by other manufacturers who were subject to the order. The court con- 
cluded that “exclusion of a firm from the order applies only when the 
firm acts as in the same capacity as it was excluded from the order. In the 
case of plaintiff the exclusion from the order applies so long as it acts as 
an exporter of the sweaters it produces because the zero percent dump- 
ing margin was assigned to the sweaters it produces.” Id., 817 F Supp. at 
973. When the plaintiffbegan shipping the subject merchandise of other 
producers to whom a rate had been assigned, Commerce had jurisdic- 
tion to collect duties on the merchandise shipped by Jia Farn from the 
other producers. 

Defendant-Intervenors cite Jia Farn in support of their argument 
that “only subject merchandise with a zero or de minimis margin of 
dumping is eligible for exclusion.” D-I Opposition Brief at 17.16 This ar- 
gument lacks relevance to the current inquiry for at least two reasons. 
First, the court was not construing the statutory provisions nor the reg- 
ulation at issue here. Second, the decision in Jia Farn was necessary to 
eliminate a means of circumvention, by which producers subject to an 
order could avoid payment of any antidumping duties (including the all- 
others rate that would have applied to an exporter not specifically in- 
cluded within the terms of the order) by selling through a 
producer/exporter that had been excluded. See Jia Farn, 17 CIT at 190, 
817 F Supp. At 972 (“Plaintiff claims because it obtained the negative 


l4as Tung Mung notes, the “subject merchandise” argument would, if adopted, prohibit Commerce from ever issu- 
ing combination rates, though Commerce’s own regulations recognize its authority to do so. Tung Mung Development 
Co., Ltd.’s Reply Memorandum to: Defendant’s Memorandum in Opposition to Plaintiff's and Plaintiff-Intervenor’s 
Motions for Judgment Upon the Agency Record and Defendant-Intervenors’ Brief in Response to Judgment on the 
Agency Record by Tung Mung Development Co., Ltd. (“Tung Mung Reply Brief”) at 4. 

15 Jia Farn did not discuss the manner in which the plaintiff's de minimis margin had been set. 

16 The court finds no case citing Jia Farn for such a proposition. 





70 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 32, AUGUST 8, 2001 


determination as an exporter, the company is excluded from any admin- 
istrative review regardless of whether it exports the sweaters manufac- 
tured by itself or by others under the order.”). Put simply, Jia Farn 
forbade the use by “upstream” producers or exporters of “downstream” 
sellers to evade antidumping duties imposed on the “upstream” par- 
ties.!” In the instant case, however, Commerce is attempting to impose 
the liability of a downstream exporter!® on an upstream producer/ex- 
porter, although the record does not reflect any way in which Tung 
Mung has attempted to use Ta Chen as a “front”. Jia Farn is simply in- 
apposite. 

At least one part of the antidumping statute, however, does categorize 
the goods by their producer. Specifically, the term “foreign like prod- 
uct”, which is integral to the definition of “normal value” cited by Tung 
Mung, is defined in pertinent part as merchandise which “was produced 
in the same country by the same person as” the subject merchandise. 19 
US.C. § 1677(16).!9 The antidumping statute does, thus, trace goods by 
their producer, for purposes of establishing normal values. It also tracks 
goods by producer to avoid the types of jiggery pokery described in Jia 
Farn. The statute does not, however, mandate the imposition on the pro- 
ducer of any downstream dumping of its goods. 

Tung Mung notes that 19 U.S.C. § 1673d(c)(1)(B)(i), which is cited by 
Defendant and the Defendant-Intervenors, requires Commerce to 
“determine the estimated weighted average dumping margin for each 
exporter and producer individually investigated.” 19 U.S.C. 
§ 1673d(c)(1)(B)(i) (1994) (emphasis added). The plain language of this 
provision supports Tung Mung’s position; it tends to indicate that a sep- 
arate dumping rate must be computed for each respondent.?° This 
construction is supported by Commerce’s own regulation, at 19 C.FR. 
§ 351.204(c)(1) (1998), which states that “[i]n an investigation, the Sec- 
retary will attempt to determine an individual weighted-average dump- 
ing margin * * * for each known exporter or producer of the subject 
merchandise.” 

The dumping statute doesn’t say whether a middleman’s dumped 
sales of a producer’s subject merchandise justifies imposing a single 
rate. Where a statute is ambiguous or silent on a specific issue, and it is 


+‘ A similar analysis applies to the regulations cited by Defendant-Intervenors in further support of their subject 
merchandise argument. 19 C.FR. 351.204(e)(3)(i), regarding exclusions, provides that 
In the case of an exporter that is not the producer of subject merchandise, the Secretary normally will limit an 
exclusion of the exporter to subject merchandise of those producers that supplied the exporter during the period of 
investigation. 
19C.FR. 351.204(e)(3)(i) (1998). When this regulation was promulgated, Commerce explained that “|t|his limitation is 
appropriate, because the lack of knowledge | of exportation | by these producers provided the basis for investigating and 
establishing a rate for the exporter.” Antidumping Duties; Countervailing Duties; Final Rule, 62 Fed. Reg. 27,296, 
27,310 (Dep’t Commerce) (May 19, 1997) (the Supplementary Information of which is referenced herein as the 
“Preamble”) 
18 The court has not located, nor were the parties able to cite, any case imposing liability of a downstream exporter 
on an upstream producer. 
c : . ” . ° . ° 
19 The definition of “export price” does not trace the goods by their producer; it simply looks to the price of sale of any 
generic subject merchandise, produced by any respondent, at the time of its first sale by a producer or an exporter. 
20 Reference to 19 U.S.C. § 1677(28), which defines exporter or producer” to mean “both where appropriate”, 
would, on the other hand, prompt the conclusion that the provision cited by Tung Mung is ambiguous. However, nei- 
ther party has cited, much less analyzed, § 1677(28), and the court finds no cases construing this provision. 
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apparent from the agency’s generally conferred authority and other 
statutory circumstances that Congress expects the agency to be able to 
speak with the force of law when it addresses ambiguity in the statute or 
fills a space in the enacted law, areviewing court “is obliged to accept the 
agency’s position if Congress has not previously spoken to the point at 
issue and the agency’s interpretation is reasonable.” United States v. 
Mead, 2001 WL 672258 at *6 (U.S. June 18, 2001). “[T]he fair measure 
of deference to an agency administering its own statute has been under- 
stood to vary with circumstances, and courts have looked to the degree 
of the agency’s care, its consistency, formality, and relative expertness, 
and to the persuasiveness of the agency’s position.” Jd.; see also Chev- 
ron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837, 842-43 (1984). Agency “[i]nterpretations * * * in opinion let- 
ters—like interpretations contained in policy statements, agency 
manuals, and enforcement guidelines, all of which lack the force of 
law—do not warrant Chevron-style deference.” Christensen v. Harris 
County, 529 U.S. 576, 587 (2000). Agency interpretations which lack the 
force of law are “entitled to respect * * * but only to the extent that those 
interpretations have the ‘power to persuade’.” Jd., citing Skidmore v. 
Swift & Co., 323 U.S. 134, 140 (1944). Not surprisingly, Commerce ar- 
gues that the decision of whether to impose a single rate or a combina- 
tion rate is committed to its discretion, under the relevant 
regulation—19C.FR. § 351.107—and the preamble thereto. Commerce 


further argues that its “interpretation ofits own regulation is entitled to 


deference.” Torrington Co. v. United States, 82 F.3d 1039, 1050 (Fed. Cir. 
1996). 


Section 351.107 provides in pertinent part: 


(b) Cash deposit rates for nonproducing exporters— 
(1) Use of combination rates— 

(i) In general. In the case of subject merchandise that is 
exported to the United States by a company that is not the 
producer of the merchandise, the Secretary may establish 
a “combination” cash deposit rate for each combination of 
the exporter and its supplying producer(s). 

(ii) Example. A nonproducing exporter (Exporter A) ex- 
ports to the United States subject merchandise produced 
by Producers X, Y, and Z. In such a situation, the Secretary 
may establish cash deposit rates for Exporter A/Producer 
X, Exporter A/Producer Y, and Exporter A/Producer Z. 

19C.ER. § 351.107(b) (1998) (emphasis added). The cited portion of the 
regulation never says of what type of cash deposit rate will be estab- 
lished if a combination rate is not used, nor how that alternative rate 
would be calculated. Thus, the regulation cited by Commerce does not 
speak directly to the issue presented in this case—derivation of a single, 
weighted average rate from the rates of two unaffiliated companies. 
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Defendant and Defendant-Intervenors also cite the Preamble to 19 
C.ER. § 351.107.2! It does not, however, provide any direct support for 
Commerce’s decision in the instant case. That Preamble identifies cir- 
cumstances in which the use of combination rates would or would not be 
appropriate. It does not, however, discuss the use of a single, weighted 
average rate at any point. Indeed, where the Preamble does reference 
the use of other, non-combination rates, it discusses employing the rate 
assigned to the producer or to the non-producing exporter (middleman). 
While the parties have cited only narrow portions of the Preamble, the 
court finds a broader review provides greater insight into the agency’s 
intended meaning of certain relevant terms. Review of the entirety of 
the Preamble also renders more striking the absence of any reference to 
the single weighted average methodology. 

The Preamble provides, in part: 


We have added a new §351.107 that deals with (1) the establish- 
ment of deposit rates in situations involving a nonproducing ex- 
porter, (2) the selection of the appropriate deposit rate where entry 
documents do not identify the producer of subject merchandise, a 
nonmarket economy countries. 

Nonproducing exporters: In the AD Proposed Regulations, 61 FR 
at 7311, the Department requested additional public comment on 
the issue of whether to promulgate special rules regarding the rates 
applicable to exporters that are not also producers, such as trading 
companies. We noted that one alternative would be to calculate a 
separate rate for each exporter/producer combination.?2 

One commenter suggested that the Department should apply 
this approach in all instances. Other commenters argued that the 
Department should not codify an across-the-board rule, but instead 
should establish rates for exporter/producer combinations on a 
case-by-case basis. Another commented that it would be inap- 
propriate to determine rates solely on the basis of exporter/produc- 
er combinations, and that normally the Department should base 
deposits of estimated duties on the rate calculated for the producer. 


Antidumping Duties; Countervailing Duties: Final Rule, 62 Fed. Reg. 
27,296, 27,302-303 (1997). The Preamble continues: 


The Department agrees with the comments suggesting that it is 
appropriate in some instances to establish rates for exporter/pro- 
ducer combinations. Therefore, in paragraph (b)(1)(i), we have pro- 
vided for the establishment of such “combination rates.” 

We believe that combination rates are appropriate, because, in an 
AD proceeding, the Department usually investigates or reviews 
sales by a nonproducing exporter only if that exporter’s supplier sold 
the subject merchandise to the exporter without knowledge that the 
merchandise would be exported to the United States. While we agree 
with one commenter that in these instances the producer’s pricing 


21 The Preamble is not part of the governing regulations set forth in the CFR. Rather, it is described by Commerce as 
“supplementary information”, published contemporaneously with the regulations. Antidumping Duties; Countervail- 
ing Duties; Final Rule, 62 Fed. Reg. at 27,296. 


22 In the Proposed Regulations, Commerce did not detail any of the other alternatives. 
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is not at issue [implying, then, that there is no need for a combina- 
tion rate, but only for a rate for the exporter alone], we are con- 
cerned about the proper application of any deposit rate determined 
on the basis of the exporter’s pricing. Establishing a deposit rate for 
an exporter and, without regard to the identity of the supplier, ap- 
plying that rate to all future exports by that exporter could lead to 
the application of that rate even if other suppliers sold to the export- 
er with knowledge of exportation to the United States. This would 
enable a producer with a relatively high deposit rate to avoid the ap- 
plication of its own rate by selling to the United States through an 
exporter with a low rate. [So Commerce implicitly rejects the ap- 
proach of imposing a rate only on the exporter, without regard to 
the producer.] Therefore, in order to ensure the proper application 
of deposit rates, the Department believes that it should establish, 
where appropriate, individual rates for nonproducing exporters in 
combination with the particular supplier or suppliers from whom 
the exporter purchased the subject merchandise. 


Id., 62 Fed. Reg. at 27,303 (emphasis added). Defendant cites the preced- 
ing passage, arguing that it establishes Commerce’s “discretion to use 
channel rates or a single rate in situations it deems appropriate.” Defen- 
dant Opposition Brief at 20. While the Preamble states that Commerce 
“may” use a combination rate, it does not discuss the use of a single 
weighted average rate in the middleman dumping context, and that pas- 
sage does not mention a “single rate” at all. And, while Defendant-Inter- 
venors cite the Preamble, they do not indicate how it authorizes the 
single weighted average method. Indeed, in the second paragraph 
quoted above at p. 18, Commerce states that “the producer’s pricing is 
not at issue” in the “instances” where a nonproducing exporter is inves- 
tigated and the producer sold without knowledge. This implies, then, 
that in such circumstances, the producer’s rate is essentially assumed to 
be zero, since they had no knowledge of export. Here, Tung Mung’s rate 
has been found to be zero or its de minimis equivalent. Thus, in the 
Preamble’s hypothetical situation, Commerce concludes that a com- 
bination rate is proper. The Preamble continues, outlining three differ- 
ent situations as examples of instances in which a combination rate may 
be impractical or inappropriate:2° 


On the other hand, the Department believes that there are situa- 
tions where it may be inappropriate and/or impractical to establish 
combination rates.24 For example, it may not be necessary to estab- 
lish combination rates when investigating or reviewing nonproduc- 
ing exporters that are not trading companies, such as original 
equipment manufacturers. In addition, it may not be practicable to 


23 Section 351.107(b)(2) contemplates another circumstance when a combination rate would not be employed: 


In the case of subject merchandise that is exported to the United States by a company that is not the producer of the 
merchandise, if the Secretary has not established previously a combination cash deposit rate under paragraph 
(b)(1)(i) of this section for the exporter and producer in question or a noncombination rate for the exporter in ques- 
tion, the Secretary will apply the cash deposit rate established for the producer. If the Secretary has not previously 
established a cash deposit rate for the producer, the Secretary will apply the “all-others” rate|.} 

19 C.ER. § 351.107(b)(2) (1998). 


24 The record does not reflect any finding by Commerce that it would be impracticable to apply a combination rate in 
this situation. 
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establish combination rates when there are a large number of pro- 
ducers, such as in certain agricultural cases. The Department will 
make such exceptions to combination rates on a case-by-case basis. 

Another instance in which the Department assigns rates to ex- 
porters is in AD investigations and reviews of imports from non- 
market economies (NMHs). In those cases, if sales to the United 
States are made through an NME trading company, we assign a 
noncombination rate to the trading company regardless of whether 
the NME producer supplying the trading company has knowledge 
of the destination of the merchandise. One exception to this NME 
practice occurs where we find no dumping and exclude an exporter 
from an AD order. Where exclusions are involved, we publish a com- 
bination rate to address the same concerns described above regard- 
ing redirection of exports through an excluded trading company. 
Nothing in §351.107(b)(1) is intended to change our policy for as- 
signing rates in NME proceedings. 

The Department also believes it is not appropriate to establish 
combination rates in an AD investigation or review of a producer; 
i.e., where a producer sells to an exporter with knowledge of exporta- 
tion to the United States. In these situations, the establishment of 
separate rates for a producer in combination with each of the export- 
ers through which it sells to the United States could lead to manipu- 
lation by the producer. Furthermore, the Department recognizes 
that in many industries it is not uncommon for a producer to sell 
some amount of merchandise purchased from other producers. In 
such situations, the Department generally intends to establish a 
single rate for such a respondent based on its status as a producer, 
although unusual circumstances may warrant the application of a 
combination rate. 


Id., 62 Fed. Reg. at 27,303 (emphasis added). 

In the first full paragraph quoted on this page, the implication is that 
a single rate will be imposed on the original equipment manufacturer or 
the agricultural exporter, without regard to the rate of the producer. In 
the next quoted paragraph, regarding NMKs, it appears that a single 
rate is applied for the exporter only.2° Defendant and Defendant-Inter- 
venors cite the first and last sentences of the third quoted paragraph as 
providing the authority for the single weighted average rate. Tung 
Mung, on the other hand, argues that this paragraph does not apply to 
the situation where there has been a finding of dumping by the middle- 
man. Rather, Tung Mung states, this discussion pertains to the situa- 
tion when a producer sells through a middleman, and there is a finding 
of dumping at the level of the producer’s sale, but the middleman is not 
named as a respondent or there is no finding that the middleman has 
dumped. Jd. at 12. Tung Mung argues that in such a situation, the state- 
ment that the “Department generally intends to establish a single rate 
for such a respondent based on its status as a producer” comports with 
the general practice of imposing a rate on a producer, without regard to 


25 so 
“° The application of the rate to the exporter, rather than the producer, appears to contravene Defendant-Interve- 
nors’ “subject merchandise” argument, because it does not require tracking the goods by producer. 
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the actions of the middleman. Jd.” This readingis buttressed by the ear- 
lier statement in the Preamble that Commerce “usually investigates or 
reviews sales by anonproducing exporter only if that exporter’s supplier 
sold the subject merchandise without knowledge that the merchandise 
would be exported to the United States.” Preamble, 62 Fed. Reg. at 
27,303. In other words, the normal situation is that either (1) the pro- 
ducer did not know that the exporter was sending its merchandise to the 
United States and Commerce thus investigates the exporter and not the 
producer, or (2) the producer did know that the exporter was sending its 
merchandise to the United States and Commerce investigates the pro- 
ducer and not the exporter; investigation of both is an “unusual circum- 
stance.” See Tr. at 67, 69. 


The Preamble continues, speaking in the context of countervailing 
duties: 


In the case of CVD proceedings, subject merchandise may be sub- 
sidized by means of subsidies provided to both the producer and the 
exporter. In the Department’s view, all subsidies conferred on the 
production of subject merchandise benefit that merchandise, even 
if it is exported to the United States by a reseller rather than the 
producer itself. Therefore, the Department calculates countervail- 
able subsidy rates on the basis of any subsidies provided to the pro- 
ducer, as well as those provided to the exporter in any investigation 
or review involving exports by a nonproducing exporter. As a result, 
rates established for particular combinations of exporters and pro- 
ducers are the most accurate rates. Moreover, as in an AD proceed- 
ing, combination rates help to ensure the proper application of 
combination rates when other producers sell through the same ex- 
porter. 

As in AD proceedings, in CVD proceedings there may be situations 
in which it ts not appropriate or practicable to establish combination 
rates. In such situations, the Department will make exceptions to 
its combination rate approach on a case-by-case basis. 


Id., 62 Fed. Reg. at 27,303 (emphasis added). The underlined language 
in the preceding paragraph appears to further undercut Commerce’s 
post-hoc explanation for its ruling in the instant case. The cited passage 
uses the “subject merchandise” language that drives Defendant-Inter- 
venors’ single weighted average argument before this court. Here, how- 
ever, where Commerce states an intention to calculate rates based on 
transactions at both the producer and the exporter levels (exactly the 
situation before the court now), it states that “rates established for par- 
ticular combinations of exporters and producers are the most accurate 
rates.” Id. In the next two sentences, Commerce specifically connects 
the methodology to that used in an AD proceeding. And in the final situ- 
ation, Commerce indicates that in both antidumping cases and counter- 
vailing duty cases are to be the default method, and special 


26 Indeed, there is no mention of a single weighted average rate here or elsewhere. 
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circumstances must apply to warrant another approach.2” The 
Preamble continues: 


Nonmarket economy cases: Thesecond sentence of the definition 
of “rates” in proposed §351.102(b) provided the Department with 
the authority to apply a single AD margin to all producers and ex- 
porters from a nonmarket economy (“NME”) country. We have 
moved that sentence to paragraph (d) of §351.107. 

As explained in the AD Proposed Regulations, 61 FR at 7311, the 
Department elected not to codify its current presumption that a 
single rate will be applied in NME cases. We received several com- 
ments on this issue. 

Four commenters suggested that the Department codify its cur- 
rent presumption of a single rate. Three of these commenters 
viewed the presumption as correct, because the fact that a country 
is an NME carries with it an assumption that the government con- 
trols all exporters. Moreover, these commenters asserted that NME 
governments, due to their control, can funnel sales of the subject 
merchandise through, or transfer production of the subject mer- 
chandise to, the entity that receives the most favorable dumping 
margin. 

* * * * * * * 


As in the proposed regulations, we have refrained from codifying 
the presumption of a single rate in NME AD cases. Nor have we 
adopted a modified version of the presumption. We appreciate the 
many thoughtful comments that we received on this topic. Howev- 
er, because of the changing conditions in those NME countries most 
frequently subject to AD proceedings, we do not believe it is ap- 
propriate to promulgate the presumption or the separate rates test 
in these regulations. Instead, we intend to continue developing our 
policy in this area, and the comments that were submitted will help 
us in that process. We would like to clarify, however, that we do in- 
tend to grant separate rates in appropriate circumstances, and that 
our decision not to codify the presumption or the separate rates test 


27 The court has reviewed the published decisions in which Commerce has cited 19 C.FR. § 351.107. In each case, 
Commerce has found some “exception” which warrants the use of a method other than the combination rate norm set 
through its notice-and-comment rulemaking process. See, e.g., Certain Welded Carbon Steel Pipes anc! Tubes From 
Turkey; Final Results of Countervailing Duty Administrative Review, 65 Fed. Reg. 49,230, 49,230 (Dep’t Commerce) 
(2000) (“we determine that it is not appropriate to establish combination rates * * * based on the fact that the subsidies 
conferred upon the subject merchandise were received by the producer only. Therefore, combination rates would serve 
no practical purpose. Instead, we have only calculated one rate, for * * * the producer of the subject merchandise.”); 
Final Affirmative Countervailing Duty Determination: Certain Cut-to-Length Carbon-Quality Steel Plate From the Re- 
public of Korea, 64 Fed. Reg. 73,176, 73,178 (Dep’t Commerce) (1999) (“we have determined that it is not appropriate to 
establish combination rates * * * based on two main facts: first, the majority of the subsidies conferred upon the subject 
merchandise were received by the producers. Second, the difference in the levels of subsidies * * * among the individual 
trading companies is insignificant. Therefore, combination rates would serve no practical purpose because the calcu- 
lated [combination] rate [for each producer/exporter combination] * * * would effectively be the same rate.”); Prelimi- 
nary Negative Countervailing Duty Determination and Alignment of Final Countervailing Duty Determination With 
Final Antidumping Duty Determination: Structural Steel Beams From the Republic of Korea, 64 Fed. Reg. 69,731, 
69,733 (Dep't Commerce) (1999) (“we preliminarily determine that it is not appropriate to establish combination rates 
* * * based on two main facts: First, the majority of subsidies conferred upon the subject merchandise were received by 
the producers. Second, the difference in the levels of subsidies * * * [to] the individual trading companies * * * is insig- 
nificant. Thus, combination rates would serve no practical purpose because the calculated [combination] rate [for each 
producer/exporter combination] * * * would effectively be the same rate.”); Final Affirmative Countervailing Duty De- 
termination: Stainless Steel Sheet and Strip in Coils from the Republic of Korea, 64 Fed. Reg. 30,636, 30,641 (Dep’t 
Commerce) (1999) (same); Final Negative Countervailing Duty Determination: Stainless Steel Plate in Coils From the 
Republic of Korea, 64 Fed. Reg. 15,530, 15,532 (Dep’t Commerce) (1999) (same). In all of these cases, Commerce 
employed a weighted average method, even though the Preamble states that the combination rate approach is for all 
but exceptional cases. It appears that Commerce has, without notice and comment, developed a practice which differs 
from the norm articulated in its Preamble. 
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should not be seen, as one commenter suggested, as a decision not to 
grant separate rates. Also, as discussed above in connection with 
§351.107(b)(1), we intend to continue calculating AD rates for NME 


export trading companies, and not the manufacturers supplying the 
trading companies. 


Id., 62 Fed. Reg. 27,304-305 (emphasis added). This last excerpted sec- 
tion is instructive in several respects. First, this Preamble section, and 
in particular the last quoted sentence, rebuts Defendant-Intervenors’ 
“subject merchandise” argument: AD rates are repeatedly discussed as 
applying to producers and/or middlemen, not to “merchandise.” Sec- 
ond, this section discusses at length the use of a single rate (though nota 
single weighted average rate), suggesting”® that is it appropriate only 
where there is an actual finding of central influence over the pricing of 
the exporter—namely, in the case of a nonmarket economy, where, by 
definition, the government is “pulling the strings” controlling the ex- 
porter. There is no finding of such control in this case, and no mention in 
any other part of the Preamble of the possibility of such a finding. 

Defendant and Defendant-Intervenors have argued that the use of a 
combination rate here would permit Tung Mung to avoid paying any 
dumping duties, by selling directly to the United States or through 
another channel of distribution. They argue that a single rate is neces- 
sary to ensure that Tung Mung be covered by any dumping order, to pre- 
clude the possibility of manipulation. See Defendant Opposition Brief at 
20; D-I Opposition Brief at 20. 

Commerce points to the Preamble, see supra at p. 20, in which it has 
essentially adopted knowledge of exportation as evidence that a produc- 
er knew of the exporter’s dumping and assisted in that dumping. Defen- 
dant-Intervenors argue that “trading companies typically operate at 
small mark-ups and presumably do not take losses” and that “Ta Chen’s 
apparent willingness to engage in middleman dumping was thus aberra- 
tional and peculiar behavior that the Department properly exercised it 
authority to scrutinize.” D-I Opposition Brief at 17 n.24.29 Defendant 
and Defendant-Intervenors contend that there should be a presumption 
that Tung Mung colluded with Ta Chen in dumping, because Tung 
Mung knew that Ta Chen would export its subject merchandise to the 
United States. See, e.g., Tr. at 67-68. In support of this argument, De- 
fendant and Defendant-Intervenors cite to the Preamble.*° 

The Preamble, although it was issued after the notice-and-comment 
rulemaking procedure that went into 19 C.FR. § 351.107, is a policy 
statement, and not an agency interpretation that holds the “force of 


28 This section of the Preamble, regarding rates for NME respondents, is one of only two mentions of a single rate in 
the Preamble governing §351.107. The absence of this term elsewhere underscores the exceptional nature of single 
rates under §351.107. The use of this term also highlights the fact that Commerce was aware of the option of single 
rates, and did not specify their use in the circumstances presented in this case. 

29 Defendant-Intervenors also argued that Ta Chen’s decision not to contest Commerce’s decision was suspicious, 
such that it was indicative of collusion. D-I Opposition Brief at 17 n.24; Tr. at 69. In fact, Ta Chen benefits from asingle, 
weighted average rate in which its rate is averaged with the much lower rate of Tung Mung. Ta Chen’s incentives for 
appeal do not mirror those of Tung Mung. 


30 Defendant and Defendant-Intervenors have not cited any statutory basis, nor basis in the regulation itself, for 
such a presumption. 
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law”, such as would be entitled to deference under Christensen. It does 
not articulate the reason for the presumption it summarily references; 
failing that, the court finds it unpersuasive under Skidmore. Commerce 
notes that all of Tung Mung’s sales of subject merchandise to the United 
States, whether directly or indirectly, are to or through Ta Chen or its 
affiliates, and argues that this indicates collusion in dumping. Final De- 
termination, 64 Fed. Reg. at 30,605; Tr. at 31. Defendant-Intervenors 
argue that Tung Mung, not Ta Chen, in fact absorbed the loss resulting 
from this dumping, through some arrangement between the two compa- 
nies. 

During verification, however, Commerce examined the relationship 
between the two parties and found no affiliation. The record contains no 
evidence of such collusion, and Defendant and Defendant-Intervenors 
acknowledge that the investigation yielded no evidence of affiliation be- 
tween the two companies. Tr. at 15, 23 and 64. The court has been pre- 
sented with no factual reason to conclude that Ta Chen did not engage in 
dumping for the same reason producers do: to retain or gain market 
share.*! 

The court’s research, and the responses of the parties at oral argu- 
ment, reveal only two instances in which a dumping margin is based on 
the activities of parties other than the respondent at issue: in nonmar- 
ket economy cases, and in “collapsing” cases, where Commerce has 
made findings to support a determination that affiliated companies 
should be treated as a single entity, and thus receive a single, weighted 
average dumping margin. See, e.g., Asociacion Colombiana, 6 F. Supp. 
2d at 892-96. Each of these situations requires a finding of affiliation be- 
tween the parties whose margins are to be combined; no such finding is 
present here. The imputed knowledge rationale referenced in the 
Preamble, assuming it could be construed to require the use of a single 
weighted-average rate, does not rise to a similar level, sufficient to justi- 
fy a single weighted average rate for two unaffiliated entities. 

Defendant-Intervenors have taken the position that, once a middle- 
man dumping investigation is launched and a middleman is found to 
have dumped, a producer respondent can never be excluded. The con- 
tention has no basis in the statute, and in this case, another producer, 
Chang Mien, was excluded from the order. 

Review of the Preamble provides no support for the use of a single, 
weighted average rate, and certainly does not mandate such a method. It 
does not even contain a discussion of such a rate in this context. To the 
contrary, a review of all of the Preamble indicates that a combination 
rate may well be proper in the instant case, although the court defers to 
Commerce’s authority to make the determination as to whether a com- 
bination rate or some other rate is appropriate. However, this Preamble, 
and the associated regulation, do not constitute an agency construction 


31 At one point in oral argument, an attorney attributed alleged “national characteristics” to certain parties. The 
court interrupted that line of argument, ordered that it not be raised again, and admonished counsel, who repeatedly 
apologized. The court here notes that admonition not to further chastize counsel, but rather to reiterate the impropri- 
ety of any such argument before this, or any, court of the United States. 
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of the statute at issue, on the issue of a single, weighted average rate, 
such as would trigger Chevron deference. The agency is quite silent, in 
this regulation and Preamble, on the issue of a single, weighted average 
rate in the context of a middleman dumping investigation. There is thus 
nothing there for the court to analyze for reasonableness or substantial 
evidence. 

The cited statutory provisions do not support nor explicitly foreclose 
Commerce’s use of the single, weighted average cash deposit rate. The 
new regulation cited by Commerce—19 C.FR. § 351.107—explicitly 
provides for combination rates, but does not require the use of combina- 
tion rates, and provides no indication whatsoever as to the situations in 
which another type of rate might be used, nor the type of rate that might 
be used. Commerce then cites the Preamble, which reiterates that the 
combination rate methodology is the norm, but allows Commerce to use 
an unspecified other method in where a combination rate is “impracti- 
cal” or “inappropriate”. The Final Determination in this case repre- 
sents the first instance in which Commerce has articulated a position of 
requiring single weighted average rates in middleman dumping cases. 
Nor has Tung Mung*” or YUSCO demonstrated that the statute or regu- 
lation requires reversal of Commerce’s determination in this regard. 
The court will look, then, to the agency’s prior practice in this area. 


z. 
REASONS FOR REVERSAL OF POLICY 


Tung Mung correctly notes that this is the first instance in which the 
Department has imposed a single weighted average dumping rate in a 
middleman dumping investigation, and argues that this reversal is con- 
trary to Commerce’s prior practice. In the Final Determination, Com- 
merce stated that it was examining this issue for the first time since its 
decision in Fuel Ethanol from Brazil, in which Commerce imposed sepa- 
rate, or combination, rates.*° Antidumping: Fuel Ethanol from Brazil; 
Final Determination of Sales at Less Than Fair Value, 51 Fed. Reg. 5,572 
(Dep’t Commerce) (1986) (“Fuel Ethanol from Brazil”). Defendant-In- 


32 Tung Mung also argues that Commerce’s imposition of a single rate improperly penalizes Tung Mung for pricing 
decisions made by Ta Chen, an unaffiliated company over which Tung Mung has no control. Tung Mung Moving Brief 
at 14. Because the court has decided to order a remand on the issue of the pr rate, this argument is moot. However, 
were the court to reach this argument, it would be constrained to reject it, at least on the grounds offered. Tung Mung 
bases its argument on the 1974 amendments to the Antidumping Act, which ended the practice of using other produc- 
ers’ home market sales as a basis for the normal value of a producer that had no home market sales, citing “occasional 
inequities” which resulted from “rendering [producers] liable to the imposition of dumping duties on the basis of prices 
which they cannot control and may not even know about.” Report of the Committee on Finance, United States Senate, 
on H.R. 10710 (Report No. 93-1298, 93rd Cong., 2nd Sess.), Nov. 26, 1974, at 177. Tung Mung argues that “|wlje are 
aware of no other situation in which a foreign producer is held liable under the antidumping law for the pricing actions 
of an unaffiliated entity which it cannot influence or control.” Tung Mung Moving Brief at 16. 

This statutory provision does not govern the situation at issue here. Tung Mung does not cite to any relevant provi- 
sion of the Antidumping Act, the accompanying regulations, or case law in support of its argument, which is essentially 
equitable in nature. Tung Mung is essentially arguing that Commerce’s construction of its own regulation, regarding 
the decision of whether to issue combination or single rates, is inequitable. Such an argument is insufficient as a matter 
of law in light of the deference generally accorded to Commerce under Chevron 

33 That is not entirely accurate; in its SSPC From Taiwan decision, decided by Commerce less than three months 
prior to the decision now before this court, Commerce imposed combination rates on the producer and the middleman. 
This aspect of the decision in SSPC From Taiwan was remanded to Commerce for further consideration in light of 19 
C.ER. § 351.107, and Commerce has since issued a remand determination applying a single, weighted average rate. 


Tung Mung notes, however, that Commerce sought that remand only after Tung Mung filed its Rule 56.2 Memoran- 
dum in this case. 
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tervenors note correctly that “there seem to have been just three occa- 
sions on which the Department has rendered final affirmative 
middleman dumping determinations:” SSPC From Taiwan, Fuel Etha- 
nol from Brazil, and the instant case. D-I Opposition Brief at 18. 

In Fuel Ethanol from Brazil, Commerce decided to impose a combina- 
tion rate for Copersucar, a consortium of producers, “based on its sales 
to a trading company other than [the middleman found to have dumped 
the subject merchandise], because Copersucar knew the destination of 
the ethanol prior to the sale and because Copersucar filed an adequate 
response.” Jd., 51 Fed. Reg. at 5,575. Commerce rejected the argument 
that “[s]ince virtually all of the fuel ethanol sold by Copersucar for ex- 
port to the United States was sold to [the dumping middleman], and 
since [the dumping middleman] was selling at less than its acquisition 
cost plus expenses,” a single rate was proper. Id. 

An administrative agency has the authority to change or revoke its 
policies and practices, if a reasonable explanation is provided for the 
change. American Silicon Technologies v. United States, 118 F Supp. 2d 
1329, 1331 (CIT 2000). The court will review an agency’s change of posi- 
tion or practice to determine whether the action was arbitrary and 
capricious, and will find the change arbitrary unless it is supported by 
substantial evidence. Jd. The underlying rationale of this principle is 
that the reviewing court should be able to understand the basis of the 
agency’s action and so may judge with consistency of that action with 
the agency’s general mandate. The rule also ensures that an agency will 
be “faithful and not indifferent to the rule of law”, and “prohibits the 
agency from adopting significantly inconsistent policies that result in 
the creation of conflicting lines of precedent governing the identical sit- 
uation.” Cultivos Miramonte S.A. v. United States, 21 CIT 1059, 1064 
n.6, 980 F Supp. 1268, 1274 n.6 (1997) (citations and punctuation 
omitted). See also Allegheny Ludlum Corp. v. United States, 112 F. Supp. 
2d 1141, 1147 (CIT 2000) (“Accordingly, it is well-established that Com- 
merce may depart from a prior practice so long as it provides a ‘reasoned 
analysis’ for its change.”). “The case for judicial deference is less com- 
pelling with respect to agency positions that are inconsistent with pre- 
viously held views.” Hylsa, S.A. v. United States, 1998 WL 51731, *3 
(CIT Feb. 3, 1998); see also Mead, 2001 WL 672258 at *6 (“the fair mea- 
sure of deference to an agency administering its own statute has been 
understood to vary with circumstances, and courts have looked to the 
degree of the agency’s care, its consistency, formality, and relative ex- 
pertness, and to the persuasiveness of the agency’s position” ) (emphasis 
added). 

Commerce’s decision in the instant case represents a clear reversal of 
its prior practice set forth in Fuel Ethanol. Commerce and the Defen- 
dant-Intervenors claim that the approach used in Fuel Ethanol was ex- 
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pressly altered by 19 C.FR. § 351.107.54 Defendant Opposition Brief at 
25; D-I Opposition Brief at 19. 

Close examination of Fuel Ethanol, § 351.107, and the decision below 
are necessary to determine whether Commerce has provided a “reason- 
able explanation for the change.” The decision to impose a combination 
rate in Fuel Ethanol was predicated on four facts: (1) the producer had 
sold to a trading company other than the middleman found to have 
dumped the subject merchandise; (2) the producer knew the subject 
merchandise was for export to the United States; (3) the producer filed 
an adequate response; and (4) the subject merchandise was sold to the 
dumping middleman to the extent there were almost no sales through 
any other channel. Each of these facts is identical to the findings vis-a- 
vis Tung Mungin the instant case. Two questions thus arise: First, does 
19 C.ER. § 351.107 directly alter the analysis relating to one or more of 
these four factual grounds for the ruling in Fuel Ethanol; and second, 
did Commerce otherwise provide a “reasonable explanation” supported 
by substantial evidence in the Final Determination below, regarding the 
reasons for its change in practice? 

In the Final Determination, Commerce did not attempt to distinguish 
Fuel Ethanol. It did, however, offer two grounds to distinguish its im- 
position of combination rates in SSPC, stating that 


in that determination, YUSCO sold the subject merchandise to the 
United States only through Ta Chen and the dumping margin on 
that channel was above de minimis, such that we were not faced 


with the same factual situation in the instant case. * * * [Here,]} 
both Tung Mung and YUSCO had a small volume of sales to the 
United States not subject to our current middleman investigation. 
Moreover, in the Preliminary Determination, we determined that 
on an overall basis, neither Tung Mung nor YUSCO had estimated 
dumping margins that exceeded the de minimis level such that the 
possibility of exclusion existed for these firms. 


Final Determination, 64 Fed. Reg. at 30,605. Commerce did not, howev- 
er, provide any explanation as to how these facts tied into the rationale 
for a single as opposed to a combination rate. 

Review of this record compels the conclusion that Commerce has in- 
deed changed its prior practice with regard to the imposition of com- 
bination rates where there is a finding of middleman dumping and the 
producer is anamed respondent. Commerce has failed to provide any ex- 


34 Commerce now states that its “practice generally has been to favor a single, weighted-average dumping margin 
for each producer or exporter.” Defendant Opposition Brief at 24, citing Ferrovanadium and Nitrided Vanadium from 
the Russian Federation: Notice of Final Results of Antidumping Duty Administrative Review, 62 Fed. Reg. 65,656, 
65,659 (Dep’t Commerce) (1997) (“Ferrovanadium”). Commerce did not reference Ferrovanadium in the Final Deter- 
mination, however, and this appears to be a post hoc rationalization, which this court will not entertain. 

Tung Mung argues that Ferrovanadium supports its position, to the extent that it refers to “a number of past deter- 
minations where the Department has refused to establish producer/exporter combination rates, except where a pro- 
ducer/exporter margin is found to be zero or de minimis and thus excluded from an antidumping order.” Ferrovana- 
dium, 62 Fed. Reg. at 65,659; Tung Mung Reply Brief at 5-6. Tung Mung apparently reads this excerpt to mean that the 
Department has refused to establish combination rates except where a producer or an exporter margin is found to be 
zero or de minimis. This excerpt in context does not support that reading. Rather, it appears that the Department has 
refused to establish a combination rate except where the averaging used in the single rate method yields a rate below 
the de minimis threshold, and use of a combination method would permit the Department to impose a margin on one of 
the two parties that is above the de minimis threshold. Ferrovanadium, 62 Fed. Reg. At 65,659. 
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planation for this change in practice, nor has it provided substantial evi- 
dence to support the change.*° 

“(The fair measure of deference to an agency administering its own 
statute has been understood to vary with circumstances, and courts 
have looked to the degree of the agency’s care, its consistency, formality, 
and relative expertness, and to the persuasiveness of the agency’s posi- 
tion.” Mead, 2001 WL 672258 at *6. In this Final Determination, the 
agency’s stated rationale, while arrived at in the course of a formal adju- 
dication, is far from persuasive in supporting its conclusion that the 
statute, regulation, and/or Preamble require or warrant the use of a 
method other than the normative combination rate. Nor is that ratio- 
nale consistent with the agency’s prior position on identical facts. Under 
the Chevron and Mead standards, Commerce’s position articulated in 
the Final Determination is entitled to deference only under Skidmore v. 
Swift & Co., 323 US. 134, 140 (1944), to the extent that it has the power 
to persuade. The Final Determination provides no persuasive factual or 
legal rationales for an agency departure from the norms articulated in 
the regulation and Preamble, nor from the Fuel Ethanol practice.*® 

Remand is therefore required on the issue of the single, weighted av- 
erage rate. Commerce shall either provide a reasonable explanation and 
substantial evidence for its change in practice, or shall apply a combina- 
tion rate, consistent with its prior practice.*” 


C 


YUSCO’s MoTIOoN 

YUSCO contests several aspects of the Final Determination. Primari- 
ly, YUSCO challenges Commerce’s decision to resort to adverse facts 
available under 19 U.S.C. § 1677e(b) (1994). Central to its challenge on 
the facts available issue is YUSCO’s contention that the Department 
improperly determined that sales reported by YUSCO as export sales 
were in fact home market sales, and that YUSCO’s failure to report 
these home market sales warranted the application of adverse facts 
available. YUSCO also argues that Commerce improperly included sales 
by an affiliated company, Yieh Mau, among YUSCO’s United States 
sales listings. 

YUSCO also challenges another aspect of the Final Determination 
which, because of the Department’s resort to adverse facts available, 
was not material to the Department’s calculation of the cash deposit 
rate ultimately assigned to YUSCO. Specifically, YUSCO argues that the 
Department improperly adjusted its reported cost of production 


35 Tung Mung argues that Commerce’s decision to impose a single rate was a “results-oriented approach”, and is 
thus improper. Tung Mung Moving Brief at 10. Tung Mung cites Notice of Final Determination of Sales at Less Than 
Fair Value: Hot-Rolled Flat-Rolled Carbon-Quality Steel Plate from Japan, 64 Fed. Reg. 24,329, 24,354 (Dep’t Com- 
merce) (1999), in which Commerce rejected a petitioner’s claim, noting that “|t]o allow a respondent to choose between 
the Department’s normal method and an alternative method simply because one method results in a lower rate, would 


be a results oriented approach”, and by implication, improper. The court of course agrees that a results oriented ap- 
proach would be improper. 


36 Indeed, the application of a single weighted-average rate to two entities as to which there is no record evidence of 
affiliation may represent a significant departure from existing practice and law. 


>“ On remand, Commerce may also analyze the relevance of Ferrovanadium or any other relevant precedent. 
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(“COP”), due to discrepancies between those reported costs and the 
costs reflected in YUSCO’s accounting records. 
These claims are examined in turn below. 


1 


COMMERCE PROPERLY INVOKED 19 U.S.C. § 1677e 
TO APPLY ADVERSE FACTS AVAILABLE 


In the Final Determination, Commerce concluded that the use of facts 
available was proper, based on Commerce’s conclusion that YUSCO had 
failed to report “a large portion” of sales “possibly consumed by home 
market customers.” Final Determination, 64 Fed. Reg. at 30,597-8. Spe- 
cifically, Commerce found that, as to the UZ sales, “these sales must be 
included in a normal value calculation for YUSCO because YUSCO has 
not demonstrated that it knew that the SSSS from these sales was not 
consumed in the home market.” Final Determination, 64 Fed. Reg. at 
30,598. Regarding U* sales, Commerce stated that YUSCO “did not sub- 
mit a U* sales listing and it did not provide evidence that this merchan- 
dise was exported as subject merchandise.” Jd. In both types of sales, 
Commerce noted that YUSCO had not “reported the individual sales 
transaction data necessary to conduct the dumping analysis.” Jd. Com- 
merce agreed that YUSCO did at least submit UZ sales listings, but said 
this information was “grossly incomplete and thus unusable for our 
dumping calculation purposes,” and, as it was submitted late, on Janu- 
ary 11, 1999, Commerce “had no opportunity to issue supplemental 
questionnaires regarding these sales.” Id. at 30,599. The Department 
also expressed doubt as to the reliability of YUSCO’s internal 1eporting 
methodology, in light of the Department’s earlier findings in SSPC, and 
concluded that “[b]ecause YUSCO’s reliance on this internal classifica- 
tion of home market and third country sales for reporting sales to the 
Department was inadequate, by relying on it YUSCO failed to comply to 
the best of its ability with the Department’s instructions.” Jd. 

Commerce further determined that the use of adverse facts available 
was appropriate, because it concluded that YUSCO had failed to “coop- 
erate to the best of its ability * * * because YUSCO failed to follow the 
Department’s instructions to report all home market sales.” Jd. 

Commerce made more detailed findings on these points in its Facts 
Available Memorandum. Commerce cited YUSCO’s November 18, 1998 
Supplemental Questionnaire Response, in which it stated that 


the majority of YUSCO’s home market customers are further 
manufacturers [which] * * * produce different types of SSSS and/or 
non-subject merchandise from YUSCO’s SSSS, and sell to their 
customers in the home market, U.S., and third countries. * * * YUS- 
CO * * * does not know which [of] YUSCO’s SSSS was further 
manufactured into different types of SSSS or into non-subject mer- 
chandise. Nor does YUSCO claim to know which [of] YUSCO’s 
SSSS was finally destined to either the home market, the United 
States, or third countries. 
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Facts Available Mem. at 1, quoting YUSCO Suppl. Questionnaire Re- 
sponse at Sup. ABC-3—-4, dated November 18, 1998.°° Commerce con- 
cluded that the explicit terms of its original questionnaire required 
YUSCO to report these sales of further-manufactured goods within its 
home market sales database. That questionnaire provided “instruc- 
tions for reporting your sales of the foreign like product in your home 
market or a third-country market.” YUSCO Questionnaire at B-1. 
“Foreign like product” was defined as “merchandise that is sold in the 
foreign market and that is identical or similar to the subject merchan- 
dise. When used in the questionnaire, foreign like product means all 
merchandise that is sold in the foreign market and that fits within the 
description of merchandise provided in Appendix III to the question- 
naire.” YUSCO Questionnaire at I-9. 

In explaining how to report customer codes for home market sales, 
the questionnaire asked the respondent to “(i)f known, identify custom- 
ers that export some or all of their purchases of the foreign like product. 
Explain how you determined which sales were for consumption in the 
foreign market.” Final Determination, 64 Fed. Reg. at 30,598 (quoting 
Questionnaire at B-8). The Department concluded that these instruc- 
tions required YUSCO to include the UZ and U* sales within their initial 
reported home market sales database. Jd. Commerce cited INA Walzlag- 
er Schaeffler KG v. United States, 21 CIT 110, 123-24, 957 F Supp. 251, 
264 (1997), aff'd SKF USA Inc. v. INA Walzlager Schaeffler KG, 180 F. 
3d 1370 (Fed. Cir. 1999), for its position that sales should be excluded 
from the home market database only where a respondent knew or had 
reason to know that merchandise was not sold for home market con- 
sumption—knowledge that YUSCO did not have in light of its Novem- 
ber 18, 1999 supplemental response. Final Determination, 64 Fed. Reg. 
at 30,598. 

YUSCO raises several arguments that the reclassification of its UZ 
and U* sales as home market sales, and the application of facts available 
and adverse facts available, were not supported by substantial evidence 
and were contrary to law. 


a 


COMMERCE PROPERLY CLASSIFIED THE U* AND UZ SALES 
AS HOME MARKET SALES 

YUSCO contends that “the Department erred in determining YUS- 
CO’s third country sales through its home market customers to be home 
market sales.” Memorandum of Points and Authorities in Support of 
Yieh United Steel Corp.’s Motion for Judgment Upon the Agency Re- 
cord (““YUSCO Moving Brief”) at 23. YUSCO raises several arguments 
on this point, which are addressed in turn below. 


38 YUSCO made this statement as part of its response to the following question by Commerce: “Describe in fuller 
detail the sales involving Yieh Mau. With regard to sales of subject merchandise, did Yieh Mau only further manufac- 
ture sell [sic] steel which it originally purchased from YUSCO? Does Yieh Mau purchase steel from other companies?” 
YUSCO Suppl. Questionnaire at 3. 
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(1) 


INTRODUCTION OF SALES VERIFICATION REPORT FROM 
STAINLESS STEEL PLATE IN COILS 


YUSCO argues that the Department erred in incorporating its Sales 
Verification Report (the “SVR”) from the investigation of SSPC into the 
record of the instant investigation, and in relying in part on the SVRin 
reaching its Final Determination. YUSCO argues, without citation of 
authority, that the Department’s use of this Report was illegal. YUSCO 
Moving Brief at 18-19. YUSCO also argues the Report’s introduction 
was untimely.*9 Jd. at 20. In support of this argument, YUSCO cites 19 
U.S.C. § 1677m(g), which provides as follows: 


Information that is submitted on a timely basis to the administering 
authority or the Commission during the course of a proceeding un- 
der this subtitle shall be subject to comment by other parties to the 
proceeding within such reasonable time as the administering au- 
thority or the Commission shall provide. The administering au- 
thority and the Commission, before making a final determination 
under section 1671d, 1673d, 1675, or 1675b of this title shall cease 
collecting information and shall provide the parties with a final op- 
portunity to comment on the information obtained by the adminis- 
tering authority * * * upon which the parties have not previously 
had an opportunity to comment. 


19 U.S.C. § 1677m(g) (1994) (emphasis added). This statutory opportu- 
nity for comment applies only to information submitted “to” the 
administering authority, not “by” the administering authority; thus, 
this section is inapposite. 

YUSCO then cites 19 C.ER. § 351.301(c), which provides that “[a]ny 
interested party may submit factual information to rebut, clarify, or cor- 
rect factual information submitted by any other interested party at any 
time prior to the deadline provided in this section for submission of such 
factual information.” 19 C.FR. § 351.301(c) (1998) (emphasis added). 
“Interested party” is defined at 19 U.S.C. § 1677(9) as: 


(A) a foreign manufacturer, producer, or exporter, or the United 
States importer, of subject merchandise or a trade or business asso- 
ciation a majority of the members of which are producers, export- 
ers, or importers of such merchandise, 


39 YUSCO also argues that these investigations involve different products and their records should be separate. 
YUSCO Moving Brief at 19. The only case YUSCO cites on this point is Notice of Final Determination of Sales at Less 
Than Fair Value: Collated Roofing Nails From the People’s Republic of China, 62 Fed. Reg. 51,410 (comment 11) (Dep’t 
Commerce) (1997). The case does not support YUSCO’s position. There, a respondent argued that the petitioner was 
barred from introducing new information into the investigation, because the Department did not have sufficient time 
to collect and analyze the information necessary to make a determination as to whether the cited rule applied. The case 
did not involve information introduced by the Department, let alone information in another case to which the com- 
plaining party had been a party. 

Indeed, it appears that the Department was under an obligation to take notice of this information. As noted by this 
court, “[T]he record * * * is not limited solely to those documents submitted to the ITA. The ITA may obtain informa- 
tion from public documents as long as it relates such information to the facts of the case before it, or the record may 
consist of those documents at the agency which become sufficiently intertwined with the relevant inquiry no matter 
how or when they arrived at the agency.” Sanyo Electric Co., Ltd. v. United States, 86 F. Supp. 2d 1232, 1239 (CIT 1999) 
(citations and punctuation omitted). “The agency cannot ignore relevant information which is before it, and the re- 
viewing court must be in a position to determine if it had done so.” Floral Trade Council of Davis, Cal. v. United States, 
13 CIT 242, 242-43, 709 F. Supp. 229, 230 (1989). Under this standard, the Department acted properly in incorporating 
the Sales Verification Report from SSPC from Taiwan to supplement the meager information provided by YUSCO. 
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(B) the government of a country in which such merchandise is 
produced or manufactured or from which such merchandise is ex- 
ported, 

(C) amanufacturer, producer, or wholesaler in the United States 
of a domestic like product, 

(D) a certified union or recognized union or group of workers 
which is representative of an industry engaged in the manufacture, 
production, or wholesale in the United States of a domestic like 
product, 

(E) a trade or business association a majority of whose members 
manufacture, produce, or wholesale a domestic like product in the 
United States, 

(F) an association, a majority of whose members is composed of 
interested parties described in subparagraph (C), (D), or (E) with 
respect to a domestic like product, and 

(G) in any investigation under this subtitle involving an industry 
engaged in producing a processed agricultural product, as defined 
in paragraph (4)(E), a coalition or trade association which is repre- 
sentative of either— 

(i) processors, 
(ii) processors and producers, or 
(iii) processors and growers|. | 


19US.C. § 1677(9) (1994). This definition does not, by its terms, include 
the Department. Submissions by the Department are thus not included 
within the language of the cited regulation. There appears to be no ad- 
ministrative mechanism for review of claims such as that raised by YUS- 
CO regarding the SSPC Sales Verification Report. As a procedural 
matter, such claims are presented for the first time to this court. 

YUSCO then details the practical essence of its complaint regarding 
the introduction of the Sales Verification Report from SSPC: it was “de- 
prived * * * of any opportunity to explain that, contrary to what the Fi- 
nal Determination claims, YUSCO’s internal order coding system 
identified in the SSPC investigation actually proves that YUSCO did not 
under-report home-market sales of SSSS because YUSCO’s system cap- 
tured any sales that the Department could have considered to be home- 
market sales.” YUSCO Moving Brief at 21.4° YUSCO also claims that it 
was deprived of “the right to comment on the relevancy and accuracy of 
the SSPC sales verification report for purposes of the SSSS investiga- 
tion.” Id. 

YUSCO’s own submissions in the instant case, however, document an 
order coding system identical to that used by YUSCO in SSPC, and show 
this order coding system formed the basis of YUSCO’s characterization 
of its sales*! in both cases. The Sales Verification Report in SSPC re- 
flects this commonality, and revealed further flaws in YUSCO’s report- 


40 yuscOo argues that Commerce misclassified one sale in SSPC, which YUSCO contends it properly classified as a 
“D” or home market sale, and that this led to an incorrect result in SSPC. See YUSCO Moving Brief at 22. This court 
has rejected the identical claim in its review of the SSPC decision, on both factual and legal grounds. Allegheny Ludlum 
Corp. v. United States, Consol. Court No. 99-06-00369, slip op. 00-170 at 21-22 (CIT Dec. 28, 2000). YUSCO has pro- 
vided the court with no information which would render that decision incorrect. 

41 They were classified by YUSCO as home market, U.S., or third country. 
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ing in reliance on its order coding system. YUSCO’s own submissions 
acknowledge the relevance and similarity of SSPC: 


YUSCO does not know whether customers of UZ Sales further- 
manufactured YUSCO’s SSSS into merchandise outside the scope 
of this investigation before exporting the SSSS. YUSCO’s custom- 
ers did not provide this information to YUSCO. Upon request from 
the Department at the time of the sales verification in the anti- 
dumping investigation of Stainless Steel Plate in Coils from 
Taiwan, YUSCO obtained sample production and export documen- 
tation from one customer of UZ Sales. These documents showed 
that the customer further-manufactured some of YUSCO’s stain- 
less steel plates in coils into pipes and tubes and exported the same 
to a third country. YUSCO acquired this information, however, af- 
ter the fact at the request of the Department. YUSCO made its Jan- 
uary 8, 1999 submission to the Department because the verifier’s 
requests in the Plate verification indicated that the Department 
would like to examine in more detail those sheet and strip sales that 
appeared to have been further-processed. 


YUSCO Jan. 15, 1999 Response to Suppl. Questionnaire at Sup. D-2. 
The Department reasonably placed public information from a parallel 
investigation on the record of this case, to supplement a deficit of infor- 
mation received from the respondent. YUSCO has pointed to nothing 
which would render the Department’s decision in this respect to be ille- 
gal or improper. 


(2) 
U* SALES 


YUSCO raises several arguments in support of its assertion that Com- 
merce erred in concluding that the “U*” sales were not third country 
sales, as reported by YUSCO, but should rather have been reported as 
home market sales. The court examines each of these arguments in 
turn. 

YUSCO argues that Commerce improperly applied a statement from 
its November 18, 1999 response—a statement that YUSCO claims was 
limited to Yieh Mau—to all of YUSCO’s sales to home market custom- 
ers, and that this determination then led Commerce to improperly de- 
termine that the “U*” sales were in fact home market sales. On its face, 
however, the quoted statement, taken in context, makes a pronounce- 
ment about customers other than Yieh Mau: 


YUSCO sells its SSSS to Yieh Mau, which is one of YUSCO’s home 
market customers. Please see Exhibit 36 for a revised chart show- 
ing YUSCO’s selling activities and services provided to home mar- 
ket customers. For YUSCO, its sales to Yieh Mau are at the same 
level of trade with YUSCO’s sales to its other home market custom- 
ers. 

As shown in YUSCO’s customer lists in its Section B response at 
Exhibit 6, YUSCO sold SSSS to its home market customers, includ- 
ing certain further manufacturers. In fact, the majority of YUSCO’s 
home market customers are further manufacturers. These further 
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manufacturers produce different types of SSSS and/or non-subject 
merchandise from YUSCO’s SSSS, and sell to its customers in the 
home market, U.S. and third countries. As stated above, YUSCO 
does not know which [of] YUSCO’s SSSS was further manufac- 
tured into different types of SSSS or into non-subject merchandise. 
Nor does YUSCO know which [of] YUSCO’s SSSS was finally des- 
tined to either of the home market, the United States, or third coun- 
tries. 

YUSCO’s sales to Yieh Mau therefore are at the same level of 
trade with YUSCO’s other home market sales. Yieh Mau’s sales to 
its home market customers are therefore at a different level of trade 
with YUSCO’s home market sales. 


YUSCO Nov. 18, 1999 Response to Suppl. Questionnaire at Sup. ABC 
3—4 (emphasis added). 

This response repeatedly juxtaposes information applicable to Yieh 
Mau in particular against that for all of YUSCO’s home market custom- 
ers. The latter comments are categorical in nature, and in fact reference 
other customers by name as examples. There is no basis for YUSCO’s 
claim that its categorical statement was distorted by taking it out of con- 
text. 

YUSCO claims that this statement “had nothing whatsoever to do 
with any ‘U*’ sales. * * * Thus, [it says,] there is no linkage between the 
quote excerpted from YUSCO’s supplemental response and YUSCO’s 
‘U*’ sales that would justify the Department’s conclusion that YUSCO’s 
‘U*’ sales were home market sales that YUSCO supposedly ‘failed to re- 
port.’” YUSCO Moving Brief at 13. 

YUSCO itself, however, identified the U* sales as having been made to 
its home market customers, thus arguably bringing the U* sales under 
the reach of its November 18, 1999 description of its sales to home mar- 
ket customers. YUSCO Jan. 15, 1999 Response to Suppl. Questionnaire 
at Sup. D-3 to D-4 (““YUSCO also had other sales to home market cus- 
tomers, who informed YUSCO of the final export destination of YUS- 
CO’s SSSS at the time of sale * * *. These sales were coded ‘U’[.]”). 
YUSCO, however, notes that the question in response to which it first 
identified the U* sales asked for “additional sales to home market cus- 
tomers that were not further-processed, but for which you claim knowl- 
edge of export to countries other than the United States?” YUSCO Jan. 
13, 1999 Suppl. Questionnaire (emphasis added). That statement is the 
only information provided by YUSCO to Commerce regarding the U* 
sales, and that was provided three days prior to verification. 

YUSCO’s earlier generalized statements had informed the Depart- 
ment that the “majority” of its home market sales were further 
manufactured prior to export, and that YUSCO could not identify which 
sales were consumed to produce non-subject merchandise and which 
were consumed to produce other forms of SSSS. YUSCO Nov. 18, 1999 
Response to Suppl. Questionnaire at ABC—4. This information, coupled 
with the Department’s additional findings on YUSCO’s U* sales in 
SSPC, provided a reasonable basis for Commerce’s conclusions regard- 
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ing the U* sales, in light of the paucity and tardiness of information sub- 
mitted by YUSCO.*2 The argument must, then, be rejected. Based on 
YUSCO’s own mixed responses, the court cannot say that there is not 
substantial evidence to support Commerce’s determination.** 

YUSCO also claims that Commerce erred in the Final Determination 
in stating that it confirmed, by written questionnaires to 12 members of 
YUSCO’s sales department, that YUSCO does not know which of YUS- 
CO’s SSSS was further manufactured, nor which was finally destined 
for the home market, the US., or third countries. YUSCO Moving Brief 
at 13 n.10; see Final Determination at 30,598. Specifically, YUSCO 
claims that “neither the questionnaire nor the company officials’ re- 
sponses distinguished among the types of customers and sales, and in 
particular did not distinguish the U* sales from other sales.” YUSCO 
Moving Brief at 13 n.10. The record refutes YUSCO’s claim. 

The questionnaire to the 12 members of the sales department specifi- 
cally asks, inter alia, “How do you know to code a sale to a Taiwanese 
company as a ‘U’ sale?” Sales Verification Report Ex. 7 at 7-1. The re- 
sponses reflect this distinction, and elaborate upon it, noting that they 
use the code “U” for export or indirect export, and “D” or “S” for domes- 
tic sales; they also reference different customers by name. See id. at 7-2 
through 7-49. These responses in fact support the Department’s state- 
ment; they repeatedly indicate that the responding sales employee made 
the designations of U, D or S based on conversations with the customer; 
and that the customers further processed the material.** 


42 YUSCO has arg 


ued that the Department should have known of the U* and UZ sales through its SSPC investiga- 
tion. The Departme 


nt did not, however, learn of those sales in that investigation until verification, which took place 
from December 14 1998, only three weeks before YUSCO submitted the January 8, 1999 supplemental response in 
the instant case. All > i slip op. 00-170 at 34. Particularly in light of the intervening holiday season, the 
court cannot conclude that the g nment had any prior notice that would have called into question YUSCO’s Novem- 
ber 18, 1998 certification that its response was complete 


43 YUSCO also argues rification efforts by Commerce did not differentiate between the U* sales and other 
F ) has n ded any evidence which would substantiate this claim. Certainly, the verification 
questionnaire did differentiate U* sales from other sales. Sales Verification Report Ex. 7 at 7-1 

44 F 


types of sales. YUSCO has not f 


ollowing is a sampling of the questions asked by the Department and some of the responses received 
3)a. How do you assign the order number on the order acceptance (O.A.)? 
¢ “D” - Production line; “S” — Inventory 
¢ “according to the sales destination” 
port or Domestic Different Country” 
computer will bring out automatically” 
> U.S.A.; Q-> Europe; C-> South America; Z -> Indirect Export” 
4) What information do you base this decision on? 
¢ “the customer told the products they need; according the products list can tell what code to use” 
« “the customer request” 
* “according to the company’s rules” 
¢ “according to the customer’s need” 
¢ “according to company rules” 
5) How do you know to code a sale to a Taiwanese company as a “U” sale? 
¢ “‘U’ — for Export; ‘D’, ‘S’ for Domestic” 
¢ “for Export” 
¢ “U=for Indirect Export” 
¢ “T don’t know” 
* “because ‘U’ means Export” 
Do your customers further-process the coil? 
“Yes, they do.” 
“no” 
“Ys” 
¢ “Some they do. Some they don’t.” 
¢ “No.” 
¢ “Some, they do and some | don’t know very well” 
continued 
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(3) 
UZ SALES 


YUSCO raises several arguments in support of its assertion that Com- 
merce erred in concluding that the “UZ” sales were not export sales, as 
reported by YUSCO, but should rather have been reported as home mar- 
ket sales. The court examines each of these arguments in turn below. 

YUSCO claims that Commerce ignored certain facts which, it argues, 
compel the conclusion that the “UZ” sales were for export. YUSCO Mov- 
ing Brief at 13. YUSCO argues that Commerce erred in determining 
that the UZ sales information was “so incomplete that it cannot serve as 
a reliable basis for reaching our determination of normal value.” Final 
Determination, 64 Fed. Reg. at 30,599; see YUSCO Moving Brief at 17. 
YUSCO contends that Commerce verified all UZ sales information, find- 
ing “no discrepancies.” YUSCO Moving Brief at 17. At verification, how- 
ever, Commerce only examined 27 UZ sales reported by YUSCO as sales 
to the United States, which YUSCO had erroneously classified as export 
sales. See YUSCO Sales Verif. Report at 8 and Ex. 5. These sales were not 
part of the UZ sales reported on January 8, 1999. 

YUSCO then argues that “an overwhelming part” of “UZ” sales were 
to a bonded area. YUSCO Moving Brief at 26. The Verification Report 
does recite YUSCO’s statement that Ta Chen, one of two recipients of 
the “UZ” sales, was located in a bonded area. Sales Verification Report 
at 7. YUSCO claims that Commerce verified that no SSSS “would be” 
reintroduced into the home market from the Ta Chen factory. YUSCO 
Moving Brief at 26. In actuality, the Verification Report contains no such 
statement, nor has YUSCO pointed to any other record evidence that 
would support its assertion. 

YUSCO also argues that the verification report confirms YUSCO’s 
characterization of the U* sales as export sales of subject merchandise. 
Id. at 15. The portions of the verification report cited by YUSCO only 
confirm, however, that the selected sales from the third-country print- 
out contained sales of both subject and non-subject merchandise; they 
do not show that YUSCO knew or had reason to know that the sales it 
reported as third-country sales and excluded from its home market sales 
listing were in fact exported without further processing. In fact, one of 


6)b. How do you know this? 
¢ “Contact with customer then know.” 
¢ “the customer told” 
¢ “tour in factory” 
¢ “after talked to customer” 
¢ “according to the company’s character. Then I know.” 
¢ “Because Direct Export” 
« “if I do, because the customer told” 
7) Which of your customer(s) (sic| ultimately sell sheet and strip to the United States? 
¢ “None” 
« “no” 
« “steel pipes; steel plates” 
« “No” 


¢ “I don’t know. (Maybe they do or other products spare parts.)” 
¢ “I’m not in charge of that area” 
¢ “HR, CR coils” 


Sales Verification Report Ex. 7 at 7-2 through 7-49. 
45 YUSCO has also argued that its “UZ” sales into bonded warehouses should be classified as export sales, because 
goods sold into such warehouses are generally exported. YUSCO abandoned this claim at oral argument. 
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the cited excerpts specifically states that “some of the UZ sales are 
thought to be further-processed before exportation.” Sales Verification 
Report at 7. 

YUSCO’s arguments regarding the Department’s classification of the 
UZ sales do not reveal any error in that aspect of the Final Determina- 
tion. 


(4) 


COMMERCE APPLIED THE CORRECT STANDARD IN 
DETERMINING THAT THE U AND UZ SALES WERE HOME MARKET SALES 


The statutory scheme does not provide explicit criteria for determin- 
ing whether a sale is for export or is a home market sale. LG Semicon 
Co., Ltd. v. United States, 1999 WL 1458844 at *3 (CIT Dec. 30, 1999). 
Export sales are governed by 19 U.S.C. § 1677a(a), which defines the ter- 
m “export price” as: 


the price at which the subject merchandise is first sold (or agreed to 
be sold) before the date of importation by the producer or exporter 
of the subject merchandise outside of the United States to an unaf- 
filiated purchaser in the United States or to an unaffiliated pur- 
chaser for exportation to the United States, as adjusted under 
subsection (c). 


19 US.C. § 1677a(a) (1994). Normal value, an adjusted price derived 
from home market sales, is defined under the following relevant subsec- 
tion of 19 U.S.C. § 1677b(a)(1)(B): 


(i) the price at which the foreign like productis first sold (or, in the 
absence of a sale, offered for sale) for consumption in the exporting 
country, in the usual commercial quantities and in the ordinary 
course of trade and, to the extent practicable, at the same level of 
trade as the export price or constructed export price|.| 


19 US.C. § 1677b(a)(1)(B)(G) (1994). 

In implementing the provisions of 19 U.S.C. § 1677b(a), sales should 
be included within the home market database if the producer “knew or 
should have known that the merchandise was * * * for home consump- 
tion based upon the particular facts and circumstances surrounding the 
sales.” INA Walzlager Schaeffler KG, 21 CIT at 123-24, 957 F. Supp. at 
264 (footnotes omitted). On the other hand, in implementing the provi- 
sions of 19 U.S.C. § 1677a(a), Commerce looks to whether the producer 
knew or should have known, at the time of asale, whether or not the sub- 
ject merchandise will be exported. See LG Semicon Co., 1999 WL 
1458844 at *4 (listing examples of Commerce’s application of the knowl- 
edge test); Yue Pak, Ltd. v. United States ITA, 20 CIT 495 (1996), aff'd, 
111 F3d 142 (Fed. Cir. 1997). This test reflects the guidance of the State- 
ment of Administrative Action which accompanied the Trade Agree- 
ments Act of 1979: “ifthe producer knew or had reason to know that the 
goods were for sale to an unrelated U.S. buyer * * * the producer’s sales 
price will be used as ‘purchase price’ to be compared with that produc- 
er’s foreign market value.” S.R. Doc. No. 96-249, at 411 (1979). 
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In determining whether the producer knew or should have known 
that the subject merchandise will be exported, Commerce looks in part 
to the place where the product is “consumed”. Merchandise cannot be 
“sold * ** for consumption in the exporting country”, 19 U.S.C. 
§ 1677b(a)(1)(B)(i), ifit has already been consumed in the home market. 
Merchandise sold in the home market, even if ultimately destined for ex- 
port, is “consumed” in the home market if it is used there to produce 
non-subject merchandise prior to exportation. See Final Determination 
of Sales at Less Than Fair Value: Certain Hot-Rolled Carbon Steel Flat 
Products, Certain Cold-Rolled Carbon Steel Flat Products, Certain Cor- 
rosion-Resistant Carbon Steel Flat Products, and Certain Cut-to-Length 
Carbon Steel Plate From Korea, 58 Fed. Reg. 37,176, 37,182 (Dep’t Com- 
merce) (July 9, 1993); Final Determination of Sales at Less Than Fair 
Value: Dynamic Random Access Memory Semiconductors of One Mega- 
bit and Above From the Republic of Korea, 58 Fed. Reg. 15,467, 15,473 
(Dep’t Commerce) (March 23, 1993). Compare LG Semicon, 1999 WL 
1458844 at *6 (finding that goods were not “consumed” in Mexico where 
the producer knew or should have known that the goods it sold to the 
business there “most likely could not be processed by that entity or ab- 
sorbed by the Mexican or Latin American markets, and instead were 
destined for export to the United States.”). 

Although YUSCO acknowledges this governing legal standard, it 
claims that “the market of a respondent’s sales shall be determined 
based upon the respondent’s actual knowledge of the final destination 
at the time of sale.” YUSCO Moving Brief at 24. This argument fails. 

YUSCO bases its actual knowledge argument on a flawed reading of 
this court’s opinion in INA Walzlager Schaeffler KG, 957 F. Supp. 251.6 
INA Walzlager Schaeffler KG follows the line of authority holding that 


the appropriate burden of proof for determining whether to exclude 
sales from the home market database in calculating FMV is wheth- 
er [the producer] knew or should have known that the merchandise 
was not for home consumption based upon the particular facts and 
circumstances surrounding the sales. 


46 YUSCO also cites certain Commerce determinations which, it claims, reflect an established practice for Com- 
merce to determine the market of the respondent’s sales based on the respondent’s actual knowledge at the time of 
sale. YUSCO Moving Brief at 24 (citing, e.g., Final Determination of Sales at Less Than Fair Value: Certain Hot-Rolled 
Carbon Steel Flat Products, Certain Cold-Rolled Carbon Steel Flat Products, Certain Corrosion-Resistant Carbon Steel 
Flat Products, and Certain Cut-to-Length Carbon Steel Plate From Korea, 58 Fed. Reg. 37,176 (Dep’t Commerce) (July 
9, 1993), and Notice of Final Determination of Sales at Less Than Fair Value: Fresh Atlantic Salmon From Chile, 63 
Fed. Reg. 31,411 (Dep’t Commerce) (June 9, 1998)). None of these supports YUSCO’s position. 

In Certain Steel Plate From Korea, Commerce 


included in the home market sales databases and the calculation of FMV those local sales which are further 
manufactured into merchandise outside the scope of these investigations, in accordance with our practice in 
DRAMs from Korea. Where a product within the scope of an investigation has been transformed into a product 
outside that scope before exportation, we consider that product to have been “consumed” within the country, and 
thus properly includable in home market sales. 
Certain Steel Plate From Korea, 58 Fed. Reg. at 37,182. As to other local customers which further manufactured the 
merchandise into both subject and non-subject merchandise, Commerce “excluded [that merchandise] from the home 
market databases since there is no way to determine the nature of the finished product that was exported from Korea, 
nor is there any evidence that [the respondent] knew the nature of that product.” Id. 
Similarly, in Fresh Atlantic Salmon, Commerce disregarded the producer's assertion of a lack of actual knowledge, 


focusing on record evidence of knowledge by the consignee, which was imputed to the producer. See Fresh Atlantic 
Salmon, 63 Fed. Reg. at 31,411. 
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INA Wailzlager Schaeffler KG, 957 F. Supp. at 263-64. The INA Waizlag- 
er Schaeffler KG court quoted language requiring Commerce “to dili- 
gently inquire into* * * allegations” where “the petitioner has provided 
Commerce with evidence which a reasonable mind would accept as call- 
ing into question whether respondents were able to distinguish home 
market sales destined for consumption in the home market from home 
market sales destined for consumption in the U.S. market[.]” Jd. at 264 
(punctuation and citation omitted). The court concluded, however, that 
facts similar to those presented here required a finding of imputed 
knowledge. The court rejected the producer’s argument that “unless 
[the producer] knew the specific destination of the merchandise and ac- 
tually admitted to such knowledge, Commerce cannot find [it] should 
have known the reseller would export the merchandise.” Id. at 265. 
“{U]nder those circumstances, it would be extremely difficult for Com- 
merce to ever conclude that a respondent knew sales were for export|.|” 
Id. “The only way to determine actual knowledge is through an admis- 
sion of the respondent.” Jd. Presumptive reliance on such statements 
would require deference to selfserving allegations even in the face of 
contrary evidence that the producer should have known the true place of 
consumption of the subject goods. That would eviscerate the acknowl- 
edged standard. 

YUSCO also argues that it had actual knowledge at the time of sale 
through its order coding system that the U* and UZ sales would be ex- 
ported and not consumed in the home market. YUSCO Moving Brief at 
25. In point of fact, Commerce relied on admissions by YUSCO that it 
had actual knowledge that sales to its home market customers would be 
further manufactured prior to export. These admissions are buttressed 
by a review of the record evidence, which consistently supports Com- 
merce’s conclusion. 

YUSCO’s arguments that its indirect export sales were not home 
market sales all rest ultimately on YUSCO’s internal order coding sys- 
tem and documentation, which the record demonstrates were flawed 
from inception as methods of categorizing sales in conformance with 
Commerce’s instructions and the United States antidumping laws. 
These arguments fail in the face of YUSCO’s repeated admissions that it 
knew that its customers further manufactured much of their purchases 
of its product domestically. That knowledge provides substantial evi- 
dence supporting Commerce’s determination that YUSCO knew or 
should have known that its indirect export sales would be further 
manufactured in YUSCO’s home market and should properly have been 
included in the list of home market sales provided to Commerce. 


b 
COMMERCE PROPERLY RESORTED TO ADVERSE FACTS AVAILABLE 
YUSCO contends that the Final Determination “fail{ed] to explain 
how YUSCO’s alleged exclusion of UZ sales and other indirect export 
sales from its home market sales listing rose beyond the level of an inad- 
vertent omission so as to constitute a failure to cooperate.” YUSCO 
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Moving Brief at 29. In other words, YUSCO argues that Commerce has 
not indicated the presence of facts which would justify the imposition of 
adverse facts available.*’ 

For an adverse facts available determination “to be supported by sub- 
stantial evidence, Commerce must articulate why it concluded that a 
party failed to act to the best ofits ability, and explain why the absence of 
this information is of significance to the progress of its investigation.” 
Mannesmannrohren-Werke AG v. United States, 77 F. Supp. 2d 1302, 
1313-14 (CIT 1999); accord Ferro Union, Inc. v. United States, 44 F. 
Supp. 2d 1310, 1330-31 (CIT 1999). Where Commerce concludes that 
the respondent wilfully tried to withhold requested information, Com- 
merce should “explicitly state such a conclusion, [and] identify why 
[the] errors [are something] more than inadvertent omissions.” Man- 
nesmannrohren-Werke, 77 F. Supp. 2d at 1315. “A respondent can fail to 
respond because it was not able to obtain the requested information, did 
not properly understand the question asked, or simply overlooked a par- 
ticular request.” Jd. at 1316. Commerce must rather explain why an 
omission is a deliberate evasion, rather than an oversight. Jd. Insuffi- 
cient attention to statutory duties under the unfair trade laws can also 
be sufficient to warrant adverse treatment. Nippon Steel Corp. v. United 
States, 118 F. Supp. 2d 1366, 1379 (CIT 2000). “It implies an unwilling- 
ness to comply or reckless disregard of compliance standards. Com- 
merce must be in a position to compel meaningful attention to and 
compliance with its requests.” Jd. The deficient response must be ana- 
lyzed in light of the respondent’s overall conduct, the importance of the 
information, the particular time pressures of the investigation, and any 
other information that bears on the issue of whether the deficiency was 
an excusable inadvertence or a demonstration of a lack of regard for its 
responsibilities in the investigation. Id. 

YUSCO argues that it was 


fully cooperative throughout this investigation and acted to the 
best of its ability. In fact, the Department’s sales and cost verifica- 
tion reports attest to the high level of YUSCO’s cooperation and ac- 
curacy and completeness of YUSCO’s responses. Except for minor 
errors, the Department found at verification no discrepancies in 


YUSCO’s reported U.S. and home market sales, and COP and CV 
data. 


4719 US.C. § 1677e(b) governs the use of adverse facts available in an antidumping investigation, and provides: 
(b) Adverse inferences. 


If the administering authority or the Commission (as the case may be) finds that an interested party has 
failed to cooperate by not acting to the best of its ability to comply with a request for information from the 
administering authority or the Commission, the administering authority or the Commission (as the case may 
be), in reaching the applicable determination under this subtitle, may use an inference that is adverse to the 
interests of that party in selecting from among the facts otherwise available. Such adverse inference may in- 
clude reliance on information derived from— 

(1) the petition, 
(2) a final determination in the investigation under this titie, 
; » any previous review under section 1675 of this title or determination under section 1675b of this 
titie, or 
(4) any other information placed on the record. 
19 U.S.C. § 1677e(b) (1994). 
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YUSCO Moving Brief at 28-29. YUSCO thus argues that Commerce 
erred as a matter of law in applying adverse facts available. Jd. at 28. 
YUSCO’s argument lacks legal or factual substance. 

Commerce found in the Final Determination that “YUSCO failed to 
cooperate to the best of its ability * * * because YUSCO failed to follow 
the Department’s instructions to report all home market sales.” Final 
Determination, 64 Fed. Reg. at 30,599. This finding, coupled with the 
more detailed analysis earlier in the Final Determination, 64 Fed. Reg. 
at 30,598-99, regarding the details of Commerce’s instructions and the 
shortfalls in YUSCO’s adherence to those instructions, as well as the re- 
lated analysis in the May 19, 1999 Facts Available Memorandum, at 1-3, 
is sufficiently explicit under § 1677e(b). Commerce’s findings show that 
YUSCO failed to report approximately one fifth of its home market 
sales, a reporting failure that goes to the heart of a dumping investiga- 
tion. Commerce stated, and YUSCO has not disputed, that it did not 
learn of the deficiency until the week prior to verification. 

This is not a situation such as Mannesmannrohren-Werke or Ferro 
Union, where the shortcomings in the response were arguably due to 
the existence of new governing laws and unclear requests by Commerce 
for information. Here, Commerce fairly requested data regarding 

home market sales, a term which was defined both in the question- 
naire and by longstanding practice. YUSCO certified in its November 
18, 1998 questionnaire response that it had reported all of its home mar- 
ket sales. The responsibility for the deficient response here rests square- 
ly with YUSCO, whose response displayed a disregard for the statute 
and for its responsibilities in the investigation.*8 

YUSCO then cites 19 U.S.C. § 1677m(d). 19 U.S.C. § 1677m provides 
the following relevant provisions: 


(d) Deficient submissions. 


If the administering authority or the Commission determines 
that a response to a request for information under this title 
does not comply with the request, the administering authority 
or the Commission (as the case may be) shall promptly inform 
the person submitting the response of the nature of the defi- 
ciency and shall, to the extent practicable, provide that person 
with an opportunity to remedy or explain the deficiency in 
light of the time limits established for the completion of inves- 
tigations or reviews under this title. If that person submits fur- 
ther information in response to such deficiency and either— 
(i) the administering authority or the Commission (as 
the case may be) finds that such response is not satisfacto- 
ry, or 


48 In light of this conclusion, the court also rejects YUSCO’s contention that the Department erred in stating, in the 
Final Determination at 30,599, that it “had no opportunity to issue supplemental questionnaires regarding [the UZ 
sales|.” YUSCO notes that the Department did in fact issue a supplemental questionnaire on January 13, 1999, five 
days after YUSCO first reported the UZ sales to Commerce, and that this included questions regarding the UZ sales 
YUSCO Moving Brief at 16-17. YUSCO responded to this questionnaire two days later, on January 15, 1999. Because 
the court finds that Commerce had already “fairly requested” this information, the court concludes that Commerce 
was under no obligation to make a second request for that information. 
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(ii) such response is not submitted within the applicable 
time limits, 
then the administering authority or the Commission (as the 
case may be) may, subject to subsection (e), disregard all or part 
of the original and subsequent responses. 
(e) Use of certain information 

In reaching a determination under section * * * 1675 * * * the 
administering authority and the Commission shall not decline 
to consider information that is submitted by an interested 
party and is necessary to the determination but does not meet 
all the applicable requirements established by the administer- 
ing authority or the Commission, if— 

(1) the information is submitted by the deadline estab- 
lished for its submission, 

(2) information can be verified, 

(3) the information is not so incomplete that it cannot 
serve as a reliable basis for reaching the applicable deter- 
mination, 

(4) the interested party has demonstrated that it acted 
to the best of its ability in providing the information and 
meeting the requirements established by the administer- 
ing authority or the Commission with respect to the infor- 
mation, and 

(5) the information can be used without undue difficul- 
ties. 

19 U.S.C. § 1677m(d) (1994) (emphasis added). 

YUSCO claims that Commerce should have provided an opportunity 
for YUSCO to provide additional information in response to the defi- 
ciencies found at verification in YUSCO’s reporting of its home market 
sales. YUSCO Moving Brief at 30. YUSCO says it did not become aware 
until verification that “the Department might consider ‘U’ sales or ‘UZ’ 
sales to be home market sales,” and that it thus had a legitimate reason 
not to report those sales as home market sales. Id. at 31. YUSCO argues 
that Commerce is obligated to provide YUSCO with an opportunity to 
correct a misunderstanding such as this. Jd. at 30-31. 

YUSCO analogizes this situation to that in Ta Chen Stainless Steel 
Pipe, Ltd. v. United States, 1999 WL 1001194 (CIT Oct. 28, 1999). The 
court in that case found that Commerce failed to provide a sufficient op- 
portunity to remedy a submission which the court found was deficient 
due to ambiguous requests by Commerce for information. Jd. at *12. 
Commerce had “applied an adverse facts available margin to these sales 
because Ta Chen did not provide information on [its affiliate’s] U.S. 
sales.” Id. “Commerce could * * * foresee that in order to properly calcu- 
late Ta Chen’s sales as CEP sales, it would need information on [its affil- 
iate’s] U.S. sales. But Commerce did not ask for this information 
specifically.” Id. The Ta Chen court cautioned that 


broad questions initially asked of respondent do not discharge 
Commerce from its obligation to put parties on notice as to the defi- 
ciencies in their responses. The court will not endorse an investiga- 
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tion where Commerce sent out a general questionnaire and a brief 
deficiency letter, then effectively retreated into its bureaucratic 
shell, poised to penalize respondent for deficiencies not specified in 
the letter that Commerce would only disclose after it was too late, 
i.e., after the preliminary determination. 


Id. at *13 (quotations and punctuation omitted) (citing Bowe-Passat v. 
United States, 17 CIT 335, 343 (1993)). The linchpin of the court’s find- 
ing rested on its conclusion that “Commerce has behaved in the same 
way as it did in Bowe-Passat by failing to notify the respondent of the 
deficiency when it had an opportunity to do so|.]” Jd. 

This case differs from Ta Chen. Commerce has not “hidden the ball” 
in its initial requests for information from YUSCO. Commerce plainly 
requested data regarding all home market sales, defined the term, and 
invited respondents to contact it for clarification of any matter as to 
which it was unclear. YUSCO has conceded that Commerce fairly re- 
quested this data.*9 In response to this inquiry into home market sales, a 
defined term that is one of the central issues in any dumping investiga- 
tion, YUSCO had a statutory obligation to prepare an accurate and com- 
plete record in response to questions plainly asked by Commerce. 
Olympic Adhesives, Inc. v. United States, 899 F.2d 1565, 1571-72 (Fed. 
Cir. 1990). Commerce asked YUSCO to report all of its home market 
sales, which for several years have been defined as including all subject 
merchandise consumed (including merchandise further manufactured) 
within the home market. See, e.g., Stainless Steel Plate From Korea, 58 
Fed. Reg. at 37,182; DRAMs From Korea, 58 Fed. Reg. at 15,473. 

In Ta Chen, “a new statute was not fully explained and Commerce 
suspected that” there would be a need for additional information. Ta 
Chen, 1999 WL 1001194 at *14. The standards for home market sales 
are clear. In addition, here YUSCO admittedly had knowledge that at 
least some of its customers further manufactured its merchandise prior 
to export, thus providing a reason for YUSCO to inquire further in the 
course of preparing its response to Commerce. Commerce, on the other 
hand, had no reason to realize prior to verification that the information 
thus far provided to it was deficient. YUSCO had certified in its Novem- 
ber 18, 1998 questionnaire response that it had reported all of its home 
market sales. The deficiencies in YUSCO’s responses do not fall within 
the scenario described in Ta Chen. 

Nor do the terms of § 1677m(d) give rise to an obligation for Com- 
merce to permit a remedial response by YUSCO. Its remedial provisions 
are not triggered unless the respondent has met all of the five enumer- 
ated criteria. Failure to fulfill any one criterion renders § 1677m(d) in- 
applicable. 


49 This concession negates YUSCO’s argument that “broad questions asked initially of the respondent in the origi- 
nal questionnaires do not ‘discharge |the Department] from its obligation to put parties on notice as to the deficiencies 
in their responses.’” YUSCO Moving Brief at 30, quoting Usinor Sacilor v. United States, 19 CIT 711, 745, 893 F. Supp. 
1112, 1141-42(1995), rev'd in part, 215 F.3d 1350 (Fed. Cir. 1999). In any event, Usinor Sacilor is inapposite, because it 
was a countervailing duty case, and did not discuss the provisions of 19 U.S.C. § 1677m, which are controlling here. 
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YUSCO failed to meet two of these criteria. First, YUSCO’s indirect 
export sales listings were not sufficiently complete for incorporation 
into the rest of the data; they provided data on only a few of fifty data 
categories required by Commerce. Such shortcomings would threaten 
the accuracy of the resulting margin calculations. Second, the belated 
information could not be used without undue difficulties, for its incorpo- 
ration would have required the gathering and verification by Commerce 
of data for the additional data fields ignored by YUSCO, or Commerce 
would have had to reduce the precision of its dumping calculations by 
discarding the remaining categories of data. See Final Determination, 
64 Fed. Reg. at 30,599. This court cannot say that completion of those 
tasks at that late date did not present an undue difficulty. 

YUSCO also asserts that inclusion of the “U” and “UZ” sales in its 
home market sales would have favored YUSCO, by lowering the average 
per-unit home market price. YUSCO Moving Brief at 29 n.42. In support 
of this assertion, YUSCO cites the Facts Available Memorandum, at 4, 
which shows tonnage and aggregate value for the reported home market 
sales, and the reported home market sales augmented by the UZ and U 
sales. Expression of those figures as a ratio shows a lower price per ton of 
the home market sales if the UZ and U sales are included than if YUS- 
CO’s original reported numbers are used. 

The UZ and U numbers are crude, however, and do not reflect the 
more sophisticated 50-field analysis that Commerce prepares when pro- 
vided with a complete response. It is undisputed that YUSCO did not 
provide information for the full range of data fields for the UZ and U 
sales when Commerce requested that information at verification, upon 
its discovery that those sales were properly includable in the home mar- 
ket sales database. Commerce contends that omission of numerous 
fields of information for the UZ sales prevented Commerce from match- 
ing transactions, and that YUSCO provided no sales listing or fields at 
all for its U* sales, for which it provided only volume and value informa- 
tion. Defendant Opposition Brief at 41. YUSCO makes no response to 
this argument regarding the U* sales, and argues that fields omitted for 
the UZ sales were immaterial, and that the omitted information had al- 
ready been provided. Reply Brief Memorandum [sic] of Points and Au- 
thorities in Support of Yieh United Steel Corp.’s Motion for Judgment 
Upon the Agency Record (“YUSCO Reply Brief”) at 7 and nn. 23, 26. 
YUSCO also contends that the Department was obligated to ask it for 
the full sales listing for the UZ and U* sales. See id. at 7. 

YUSCO next contends that its January 8, 1999 submission contained 
all of the product characteristics necessary for Commerce’s analysis. Id. 
at 7n.23. YUSCO provided information for 10 fields for the “UZ” sales, 
and for 11 fields for the “U” sales. See Response Brief of Plaintiffs at 
11-12 for a listing of those fields. YUSCO argued in its Reply Brief that it 
had already provided some of the remaining fields in the sales verifica- 
tion exhibits (though it does not indicate which ones). YUSCO Reply 
Brief at 7 n.23. Review of YUSCO’s September 25, 1998 Response ap- 
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pears to indicate that many of the answers set forth therein would apply 
to the UZ sales without further supplementation. See, e.g., YUSCO 
Sept. 25, 1998 Response to Questionnaire at B-21 through B-26, fields 
16.2, 16.3, 19.1 (providing generic responses for certain fields), and 
18.1-n and 20.1-n (indicating that there was no responsive data to re- 
port). YUSCO also argued that the remaining fields relate to expenses 
which would reduce normal value, and which Commerce normally de- 
nies absent proper proof by the respondent. See RHP Bearings v. United 
States, 19 CIT 133, 139, 875 F Supp. 854, 859 (1995). Examination of the 
September 25, 1998 Response reveals, however, several fields which 
YUSCO treated on a transaction-specific basis and which do not fall 
squarely under the heading of “expenses”. See, e.g., YUSCO Sept. 25, 
1998 Response to Questionnaire at B-17 through B-19, fields 12.0, 13.0, 
14.0 (date of receipt of payment, terms of delivery, terms of payment). 
These missing fields, and the complete lack of matching data for the U* 
sales, appear to substantiate Commerce’s position that the matching 
needed for a proper margin computation was adversely impacted. On 
these facts, the court cannot say this determination was not supported 
by substantial evidence. 


The court finds no error in Commerce’s application of adverse facts 
available. 


c 


COMMERCE PROPERLY INCLUDED YUSCO’s SALEs TO 
YIEH MAu WITHIN YUSCO’s Export SALES 

YUSCO next argues that the margin assigned to it was distorted be- 
cause Commerce treated YUSCO’s sales to Yieh Mau as part of YUS- 
CO’s United States sales, rather than as part of YUSCO’s home market 
database, as YUSCO had reported the sales. YUSCO Moving Brief at 37. 
The inclusion of these additional sales impacted the weighted average 
margin rate, because it increased the quantity of sales in certain catego- 
ries, thus affecting the weight accorded to those categories in the margin 
calculation. 

YUSCO does not dispute that YUSCO and Yieh Mau are affiliated. Jd. 
YUSCO contends, however, that the department did not explain why 
this affiliation warranted the treatment of sales to Yieh Mau as US. 
sales. Id. In fact, Commerce did provide an explanation for its treatment 
of the Yieh Mau sales as US. sales: it did so as part of its adverse facts 
determination. Final Determination, 64 Fed. Reg. at 30,606. Treatment 
of the Yieh Mau sales as U.S. sales, rather than home market sales, was 
thus the drawing of an inference adverse to YUSCO, in the face of a re- 
cord that shows that Yieh Mau resold some of the subject merchandise 
from YUSCO, further-processed some of YUSCO’s merchandise into 
other subject merchandise, and consumed still other amounts of YUS- 
CO’s subject merchandise, and that YUSCO was not able to identify how 
much of its merchandise fell within each of these three categories. 

YUSCO also contends that the Department was required to apply the 
arm’s length test, under 19 C.ER. § 351.403(c), to determine whether 
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the Yieh Mau sales should be treated as home market sales. YUSCO 
Moving Brief at 37. This section provides that: 


If an exporter or producer sold the foreign like product to an affili- 
ated party, the Secretary may calculate normal value based on that 
sale only if satisfied that the price is comparable to the price at 
which the exporter or producer sold the foreign like product to a 
person who is not affiliated with the seller. 


19 C.ER. § 351.403(c) (1998). For this provision to apply, Commerce 
must first find that the sales in question are “foreign like product.” 
Instead, Commerce concluded that the sales to Yieh Mau were of subject 
merchandise. This provision is thus inapplicable. 

YUSCO also states that “[i]t is also undisputed that Yieh Mau was one 
of YUSCO’s home market customers during the POI.” YUSCO Moving 
Brief at 38. YUSCO provides no record support for this assertion, nor 
does the court find any. YUSCO simply argues that it did not know at the 
time of sale whether Yieh Mau would sell YUSCO’s SSSS to home mar- 
ket or foreign customers. That is not enough. 


d 
YUSCO’s REPORTED Cost OF MANUFACTURE 


YUSCO contends that Commerce erred in adjusting YUSCO’s cost of 
manufacture, based on Commerce’s determination that YUSCO did not 
identify and quantify all differences between its submitted COP and CV 
data, on the one hand, and its audited financial statement, on the other 
hand. Id. at 38. 

The Government argues that the cost adjustment issue is not yet ripe 
for adjudication, and thus is not justiciable, because Commerce utilized 
total adverse facts available, such that the margin imposed did not rest 


in any way on the adjusted COP and CV. Defendant Opposition Brief at 
47. 


[The] basic rationale [of the ripeness doctrine] is to prevent the 
courts, through avoidance of premature adjudication, from entan- 
gling themselves in abstract disagreements over administrative 
policies, and also to protect the agencies from judicial interference 
until an administrative decision has been formalized and its effects 
felt in a concrete way by the challenging parties. The problem is 
best seen in a twofold aspect, requiring us to evaluate both the fit- 
ness of the issues for judicial decision and the hardship to the par- 
ties of withholding court consideration. 


Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967). The Supreme 
Court thus requires application of a two-part test to determine whether 
acase is ripe for judicial action. First, the court must determine whether 
the issues are fit for judicial decision—that is, whether there is a present 
case or controversy between the parties, see Lake Carriers’ Ass’n v. Mac- 
Mullan, 406 U.S. 498, 506 (1972); BP Chems. Ltd. v. Union Carbide 
Corp., 4F.3d 975, 977 (Fed. Cir. 1993); and second, whether there is suffi- 
cient risk of immediate hardship to warrant prompt adjudication—that 





U.S. COURT OF INTERNATIONAL TRADE 101 


is, whether withholding judicial decision would work undue hardship on 
the parties, MacMullan, 406 US. at 509; Pacific Gas & Elec. Co. v. State 
Energy Resources Conservation & Dev. Comm’n, 461 U.S. 190, 200-01 
(1983). Both prongs must be satisfied before an Article III court may ap- 
ply its adjudicative powers to a case’s merits. 

This issue is indeed not yet ripe for adjudication. There is no actual 
controversy between the parties, because Commerce did not set the cash 
deposit rate based in whole or in part upon the adjusted cost of manufac- 
turing. The cash deposit rate imposed rests entirely on total adverse 
facts available. YUSCO has not been injured in any way by Commerce’s 
decision to adjust the cost of manufacturing. Commerce did not rest its 
facts available determination upon its conclusion that the cost of 
manufacturing required adjustment. A decision by this court in YUS- 
CO’s favor on this issue would be purely advisory and would result in no 
benefit whatsoever to YUSCO. If YUSCO were to appeal on the issues of 
facts available and adverse facts available, and to prevail on both issues, 
such that Commerce were somehow wholly precluded from applying ei- 
ther provision, the case would be remanded to Commerce for calculation 
of the proper margin. Unless and until these events have come to pass, 
there is no controversy for this court to adjudicate. 


IV 


CONCLUSION 


For the foregoing reasons, the Court remands this case to Commerce 
for consideration of the issues discussed herein. In all other respects, the 


Department’s Final Determination is affirmed. 
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OPINION 


CARMAN, Chief Judge: This consolidated action challenges the final 
and amended final results of the United States Department of Com- 
merce’s (Commerce) administrative review of antidumping orders cov- 
ering certain heavy forged hand tools from the People’s Republic of 
China (PRC). See Notice of Final Results and Partial Rescission of Anti- 
dumping Duty Administrative Reviews: Heavy Forged Hand Tools from 
the People’s Republic of China, 65 Fed. Reg. 43,290 (July 13, 2000) (Final 
Results) and Heavy Forged Hand Tools from the People’s Republic of 
China; Amended Final Results of Antidumping Duty Administrative 
Reviews, 65 Fed. Reg. 50,499 (August 18, 2000) (Amended Final Re- 
sults). The questions presented are whether Commerce: (a) improperly 
chose Indian HTS Category 7214.10.09 as the surrogate value for steel 
inputs; (b) exceeded its authority in correcting a ministerial error; and 
(c) selected an aberrational surrogate value for pallets. For the reasons 
stated below, the Court answers questions (a) and (b) in the negative, 
but answers questions (c) in the affirmative. 


BACKGROUND 


On February 11, 1999, Commerce published a notice of opportunity to 
request administrative reviews of the antidumping duty order covering 
heavy forged hand tools from the People’s Republic of China (China) im- 
ported between February 8, 1998 and January 31, 1999. See Antidump- 
ing or Countervailing Duty Order, Finding, or Suspended Investigation; 
Opportunity to Request Administrative Review, 64 Fed. Reg. 6,878 (Feb. 
11, 1999). On February 25, 1999, Shandong Huarong General Corp., 
Lianoning Machinery Import & Export Company, and Tianjin Machin- 
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ery Import & Export Corp. (collectively, Plaintiffs) requested an admin- 
istrative review of the axes/adzes and bars/wedges they entered into the 
United States during the relevant time period. The O. Ames Company 
(Defendant-Intervenor) also requested an administrative review of 
Plaintiffs’ entries. On March 29, 1999, Commerce formally initiated its 
administrative reviews. See Heavy Forged Hand Tools from the People’s 
Republic of China, 64 Fed. Reg. 14,860 (Mar. 29, 1999). 

Because China is a non-market economy, Commerce selected a surro- 
gate market economy against which to value China’s factors of produc- 
tion. As in past administrative reviews, Commerce chose India as the 
most suitable market economy due to its comparable level of economic 
development and the fact that it produces a substantial amount of 
equivalent merchandise. 

Commerce initiated its reviews by sending Plaintiffs questionnaires 
soliciting detailed information about their manufacturing processes. 
Plaintiffs’ responses indicated that three types of steel were used to pro- 
duce the hand tools subject to the antidumping orders—steel bar, steel 
billet, and railroad steel scrap. In past administrative reviews, Com- 
merce valued this steel by placing it in Indian HTS category 
7214.50—“Forged Bars and Rods Containing 0.25% or greater but less 
than 0.6% Carbon.” In the year prior to the administrative review at is- 
sue, however, this HTS category was removed from the Indian HTS 
schedule. Commerce, therefore, requested additional information from 
Plaintiffs regarding the nature of the steel used to make their hand 
tools, including whether the steel was in billet or bar form, the size and 
tolerance of the steel used, and whether the steel underwent further 
processing prior to its use as an input. After reviewing Plaintiffs’ re- 
sponses, Commerce confirmed that a portion of Plaintiffs’ hand tools 
were made from steel billets and railroad scrap, but concluded the ma- 
jority were made from steel bars. From this conclusion, Commerce de- 
termined that steel bar was an appropriate factor of production. 

Commerce notified Plaintiffs of its determination and requested sub- 
missions regarding the proper Indian HTS category from which to draw 
an appropriate surrogate value. Plaintiffs and Defendant-Intervenor 
both provided surrogate value information and suggested HTS catego- 
ries. The information submitted, however, did not contain any data for 
steel bar, but focused solely on steel scrap and steel billet. 

On March 8, 2000, Commerce issued its preliminary determination. 
See Heavy Forged Hand Tools, Finished or Unfinished, With or Without 
Handles, From the People’s Republic of China; Preliminary Results and 
Partial Recission of Antidumping Duty Administrative Reviews, 65 Fed. 
Reg. 12,202 (March 8, 2000) (Preliminary Results). Commerce selected 
forged steel bar as a factor of production and calculated the applicable 
surrogate value by averaging the import price of steel scrap and two oth- 
er types of steel entered India under Indian HTS Category 
7214.10—“Other bars and rods of iron and non-alloy steel, not further 
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worked than forged, hot-rolled, hot-drawn or hot-extruded, but includ- 
ing those twisted after rolling—Forged bars and rods.” 

Plaintiffs requested that Commerce disclose the calculations per- 
formed in connection with its preliminary determination. Based upon 
this information, on March 28, 2000, Plaintiffs submitted additional 
surrogate value data in an attempt to persuade Commerce to utilize ei- 
ther Indian domestic prices or export prices as the benchmark for surro- 
gate value. On April 19, 2000, Commerce held an administrative 
hearing at which Plaintiffs continued their argument that HTS 7214.10 
was not an appropriate category upon which to base surrogate value. 
Plaintiffs reiterated that HTS 7214.10 covered forged steel and there 
was nothing in the record indicating that Plaintiffs used forged inputs in 
the production of subject merchandise. Commerce asked several ques- 
tions regarding the type of steel used as inputs for its subject merchan- 
dise, including whether forged steel was used. Plaintiffs’ counsel 
responded that he was uncertain whether forged steel was used to pro- 
duce subject merchandise. 

On July 6, 2000, Commerce issued its Final Results in the 1998/1999 
administrative reviews. The agency determined that because verified 
information indicated one of the respondents in the underlying admin- 
istrative reviews used forged bar as a factor of production, Indian HTS 
category 7214.10 was the proper category under which to determine the 
surrogate value for steel bar. 

On July 17, 2000, Plaintiffs requested that Commerce correct a minis- 
terial error contained in the Final Results. Plaintiffs claimed that Com- 
merce had relied upon Indian import data for only a portion of the period 
of review. Plaintiffs argued they had submitted data for the entire period 
of review in their March 28, 2000 submission, but that Commerce failed 
to utilize that data in the Final Results. Commerce recognized its error 
and made the correction requested by Plaintiffs. In addition, Commerce 
noted that it had failed to incorporate the full period of review data for 
all factors of production in its Final Results. Commerce, therefore, not 
only adjusted the factor indicated by Plaintiffs, but also adjusted all the 
factors of production used to calculate normal value. Further, Com- 
merce determined that the data for “spring steel” contained in HTS 
category 7214.10 was aberrational and, therefore, excluded it from the 
surrogate value. Because of the adjustments and the decision to exclude 
spring steel, Commerce changed its steel bar surrogate value from HTS 
category 7214.10 to the subcategory 7214.10.09—acategory that explic- 
itly excludes spring steel. 

Plaintiffs timely filed suit with this Court challenging several aspects 
of Commerce’s final and amended final determinations. Specifically, 
Plaintiffs challenge: (1) Commerce’s selection of HTS category 
7214.10.09 to value a specific factor of production; (2) Commerce’s ad- 
justment of several factors of production through the correction of a 
ministerial error; and (3) Commerce’s selection of a surrogate value for 
pallets. The United States and Defendant-Intervenor (collectively, De- 
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fendants) oppose Plaintiffs’ motion. The Court has jurisdiction over this 
matter pursuant to 28 U.S.C. §1581(c). 


DISCUSSION 


It is broadly recognized that Commerce is the master of the antidump- 
ing laws and that its determinations are to be afforded considerable def- 
erence. See, e.g., Zenith Electronics Corp. v. United States, 77 F.3d 426, 
430 (Fed. Cir. 1996); Daewoo Elec. Co., Ltd. v. International Union, 6 
F.3d 1511, 1516 (Fed. Cir. 1993). Despite this recognition, Commerce 
may not act arbitrarily, violate the antidumping laws, or apply the law in 
a manner contrary to congressional intent. See Allied Tube & Conduit 
Corp v. United States, 127 F. Supp. 2d. 207, 219 (Ct. Int’] Trade 2000), 
citing, Smith Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. 
Cir. 1983); Hussey Copper Ltd. v. United States, 895 F. Supp. 311, 314 
(Ct. Int’] Trade 1995). Thus, the Court reviews Commerce’s determina- 
tions to see whether they are “supported by substantial evidence and 
otherwise in accordance with law.” 19 U.S.C. §1516a(b)(1)(B)(i) (1994). 

The substantial evidence standard applies to Commerce’s factual 
findings. This standard requires more than a “mere scintilla” of evi- 
dence, Primary Steel, Inc. v. United States, 834 F. Supp. 1374, 1380 (Ct. 
Int’] Trade 1993), and consists of “such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion.” Consoli- 
dated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938); Matsushita Elec. 
Indus. Co., Lid. v. United States, 750 F.2d 927, 933 (Fed. Cir. 1984). Un- 
der this standard, the Court will not disturb an agency determination if 
its factual findings are reasonable and supported by the record as a 
whole, even if there is some evidence that detracts from the agency’s 
conclusion. See Heveafil Sdn. Bhd. & Filati Lastex Sdn. Bhd. v. United 
States, 2001 WL 194986, *2 (Ct. Int’1 Trade), citing, Atlantic Sugar, Ltd. 
v. United States, 744 F2d 1556, 1563 (Fed. Cir. 1984). 

“Otherwise in accordance with law” governs Commerce’s legal inter- 
pretations of the statutes it administers. To determine whether Com- 
merce’s interpretation and application of the antidumping statutes are 
in accordance with law, the Court applies the two-step test set forth by 
the Supreme Court in Chevron U.S.A., Inc. v. Natural Resource Defense 
Counsel, Inc., 467 U.S. 837, 842 (1984). Under this test, the Court ex- 
amines whether the relevant statute addresses the specific question at 
issue, and if not, whether the agency’s statutory interpretation is rea- 
sonable in light of the overall statutory scheme. See id. at 842-43. Al- 
though considerable weight must be accorded to Commerce’s 
construction of the antidumpingstatute, see E.J. DuPont De Nemours & 
Co. v. United States, 8 F. Supp. 2d 854, 858 (Ct. Int’] Trade 1998), the 
Court does not fulfill its duty to say what the law is by perfunctorily 
agreeing with Commerce’s interpretation of the statutory provision at 
issue. See Timex VI., Inc. v. United States, 157 F3d 879, 881 (Fed. Cir. 
1998). Rather, through the application of traditional tools of statutory 
construction, the Court must examine whether Congress expressed its 
intent on the matter at issue. Only if Congress was silent or ambiguous 
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with respect to the question at issue can the Court assess whether Com- 
merce’s construction thereof is reasonable or whether it is merely a post 
hoc rationalization. See id. at 882. To survive judicial scrutiny, however, 
“an agency’s construction need not be the only reasonable interpreta- 
tion or even the most reasonable interpretation * * * [A] court must de- 
fer to an agency’s reasonable interpretation of a statute even if the court 
might have preferred another.” U.S. Steel Group v. United States, 225 
F.3d 1284, 1287 (Fed. Cir. 2000); NSK Lid. v. United States, 115 F.3d 965, 
973 (Fed. Cir. 1997); Koyo Seiko Co., Ltd. v. United States, 36 F.3d 1565, 
1570 (Fed. Cir. 1994) (internal citation omitted) (emphasis in original). 


A. Commerce’s Selection of Indian HTS Category 7214.10.09 as a 
Surrogate Value for Steel Bar 


The antidumping law clearly establishes the standard by which Com- 
merce is to determine the normal value of merchandise exported from a 
non-market economy. Commerce must value the factors of production 
based on the “best available information”! in “one or more market econ- 
omy countries that are at a level of economic development comparable 
to that of the nonmarket economy country” and that is a significant pro- 
ducer of “comparable” subject merchandise. 19 U.S.C. §1677b(c)(4) 
(1994). Commerce historically has been afforded substantial discretion 
in determining what is the best available information. See, e.g., Nova- 
chem Inc. v. United States, 797 F. Supp. 1033, 1037 (Ct. Int’] Trade 
1992). Ordinarily, this information would be derived from answers to 
the questionnaires Commerce issues during the investigation. Where, 
however, a respondent fails to respond to Commerce’s questions or fails 
to provide sufficiently detailed information, Commerce has been given 
the latitude to determine what constitutes the best information other- 
wise available. See Manifattura Emmepi S.p.A. v. United States, 799 F- 
Supp. 110, 115 (Ct. Int’] Trade 1992). 

Despite the broad latitude afforded Commerce and its substantial dis- 
cretion in choosing the information it relies upon, the agency must act in 
a manner consistent with the underlying objective of 19 US.C. 
§ 1677b(c)—to obtain the most accurate dumping margins possible. See 
Writing Instrument Mfrs. Ass’n. v. United States, 984 F Supp. 629, 637 
(Ct. Int’] Trade 1997). This objective is achieved only when Commerce’s 
choice of what constitutes the best available information evidences a ra- 
tional and reasonable relationship to the factor of production it repre- 
sents. See, e.g., Allied Tube and Conduit Corp. v. United States, 132 F. 
Supp. 2d 1087, 1095 (Ct. Int’] Trade 2001); Usinas Siderurgicas De Mi- 


1 The “best available information” standard set forth in 19 U.S.C. §1677b(c) should not be confused with the “facts 
otherwise available” standard set forth in 19 U.S.C. §1677e (previously referred to as the “best information available.” ) 
The former standard guides Commerce’s valuation of factors of production when the agency is forced to calculate nor- 
mal value using a market economy surrogate for a non-market economy respondent. In all such cases, Commerce is 
obligated to determine that the information upon which it bases its surrogate values is the best available, regardless of 
whether the information relates directly to the respondent’s production or is secondary information regarding prices 
and values in the surrogate country. The latter is a more general standard that governs Commerce’s actions where 
there is insufficient record evidence to make a finding, a party withholds relevant information, a party significantly 
impedes an investigation, or the agency is unable to verify certain information. When confronted with such situations, 


Commerce is statutorily permitted to use secondary, publicly available information as the basis for its factual conclu- 
sions. 
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nas Gerais v. United States, 1998 WL 442297, * 18 (Ct. Int] Trade); AK 
Steel Corp. v. United States, 988 F. Supp. 594, 605 (Ct. Int’] Trade 1997); 
Manifattura Emmepi S.p.A., 799 F. Supp. at 115 (stating that the ITA 
can not choose information out of context). Accordingly, although the 
standard of review applicable to this case precludes the Court from ren- 
dering judgment on whether the surrogate value chosen by Commerce 
was the absolute best available, precedent clearly establishes that the 
Court may judge whether Commerce’s selection was reasonable. Any- 
thing less would simply be judicial abdication. 

Plaintiffs’ arguments can be divided into two categories, both ques- 
tioning the rational relationship between Commerce’s decision to use 
Indian HTS category 7214.10.09 and its steel inputs. First, Plaintiffs 
contend Indian HTS category 7214.10.09 is a basket category that cov- 
ers forged and other high-end specialty steel and, because nothing in the 
record indicates Plaintiffs used forged steel to manufacture subject mer- 
chandise, Commerce’s selection is unsupported by substantial evidence 
and otherwise not in accordance with law. Second, Plaintiffs argue that 
the selection of Indian HTS category 7214.10.09 was not in accordance 
with law because Commerce disregarded substantial amounts of data 
reflecting prices in India that would have provided a better surrogate 
value contrary to the statutory requirement that surrogate values be 
based on factors of production in the surrogate country. The following 
sections detail the parties’ contentions, as well as the Court’s analysis 
and conclusions. 


1. Commerce’s decision to use Indian HTS category 7214.10.09 to 
calculate the surrogate value for forged steel was supported by 
substantial evidence and otherwise in accordance with law. 

a. Parties’ Contentions 


Plaintiffs’ primary contention is that Indian HTS category 
7214.10.09 covers “forged” steel and that there is no evidence Plaintiffs 
used such steel as an input to the production of subject merchandise. To 
the contrary, Plaintiffs argue that the record clearly demonstrates each 
of the steel inputs for subject merchandise was comprised of “merchant 
grade steel.” Plaintiffs note that because heavy forged hand tools are 
produced through forging, the use of forged steel in the production of 
heavy forged hand tools runs counter to normal business practice. 

Plaintiffs further maintain Commerce’s conclusion that imported 
forged steel was used in the production of heavy forged hand tools was 
based solely on information obtained from the Shandong Machine Cor- 
poration—a separate company that did not produce the same subject 
merchandise as Plaintiffs. Plaintiffs allege that “separate orders” cov- 
ered the four categories of subject merchandise and that Commerce con- 
ducted “separate reviews” for each of these orders. As such, Plaintiffs 
argue Commerce may not lawfully use factual information from one re- 
view in order to establish the surrogate value for another review. 

The United States and Defendant-Intervenor (collectively, Defen- 
dants) counter that Commerce’s decision to use Indian HTS category 
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7214.10.09 was supported by substantial record evidence indicating 
that forged steel was used to produce heavy forged hand tools. During 
the course of the administrative review, Commerce discovered that at 
least one respondent had imported steel that fit within Indian HTS cate- 
gory 7214.10.09. From this discovery, Commerce concluded this tariff 
category would provide an accurate surrogate value for steel inputs. 

Although acknowledging that the one respondent found to have used 
forged steel is not a plaintiffin this action and that “just because one re- 
spondent used forged bar to make hammers does not mean that the 
plaintiffs used forged bar to make axes/adzes and bars/wedges,” Defen- 
dants argue that absent other more compelling evidence, Commerce’s 
conclusion is reflective of the best available information. Defendants ar- 
gue that nothing on the record confirms Plaintiffs claim that its compo- 
nent steel was of merchant grade quality because Plaintiffs failed to 
submit relevant information on this issue. Defendants further argue 
that although Commerce is statutorily obligated to value factors of pro- 
duction according to the best available information, when this value is 
challenged on appeal, it is sufficient to demonstrate that Commerce’s 
decision is supported by substantial evidence. Thus, the Court’s role is 
not tojudge whether “the information chosen by Commerce is the ‘best’ 
actually available, but whether the choice is supported by substantial 
evidence and in accordance with law.” 


b. Analysis 


Because China is a non-market economy, Commerce calculated nor- 
mal value based on surrogate values obtained from India, a market 
economy similarly situated in terms of economic development and pro- 
duction capabilities. The question confronting the Court is whether 
Commerce’s use of Indian HTS category 7214.10.09 as asurrogate value 
for steel inputs is supported by substantial evidence. As discussed earli- 
er, Commerce values the factors of production in a non-market economy 
“based on the best available information regarding the values of such 
factors in a market economy country.” 19 U.S.C. § 1677b(c)(1) (1994). 
Since the statute does not specify what constitutes the best available in- 
formation, these decisions are within Commerce’s discretion. Accord- 
ingly, Commerce need not prove that its methodology was the only way 
or even the best way to calculate surrogate values for factors of produc- 
tion as long as it was reasonable. When Commerce’s method is chal- 
lenged, the Court’s proper role is to determine whether the methodology 
is in accordance with law and supported by substantial evidence. As- 
suming both criteria are satisfied, the Court will not impose its own 
views as to the sufficiency of the agency’s investigation or question the 
agency’s methodology. 

At the outset, the Court rejects Plaintiffs’ argument that Commerce 
unlawfully incorporated data from a separate review when it selected 
forged steel as a factor of production. Although Plaintiffs argue that 
heavy forged hand tools are covered by four separate orders, the record 
makes clear that each category of hand tool is covered by a single anti- 
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dumping order: A-570-803. See Antidumping Duty Orders: Heavy 
Forged Hand Tools, Finished or Unfinished, With or Without Handles, 
From the People’s Republic of China, 56 Fed. Reg. 6,622, 6,622 (Febru- 
ary 19, 1991). See also Antidumping or Countervailing Duty Order, 
Finding or Suspended Investigation; Opportunity to Request Adminis- 
trative Review, 64 Fed. Reg. 6,878, 6,878 (February 11, 1999) (listing the 
orders that are subject to review and including all four categories of 
hand tools under antidumping duty order A-570-803). From the incep- 
tion of this order Commerce has reviewed these categories jointly, either 
overlapping data or utilizing category-specific data as appropriate. 
Nothing differentiates Commerce’s methodology in the present reviews 
from that used in the past. Thus, the mere fact that Commerce selected a 
factor of production based on information from a respondent not a party 
to the present litigation does not alone invalidate the agency’s Final De- 
termination. The validity of Commerce’s determination will turn on 
whether substantial evidence supports its conclusions and whether the 
agency’s methodology is in accordance with law. 

This Court has repeatedly upheld the use of surrogate data to value 
certain factors of production when that data amounts to the best avail- 
able information. See Olympia Indus. Inc. v. United States, 7 F. Supp. 2d 
997, 1000, n.2 (Ct. Int’] Trade 1998). See also Tianjin Mach. Imp. & Exp. 
Corp. v. United States, 806 F. Supp. 1008, 1018 (Ct. Int’] Trade 1992) 
(“Commerce’s ability to construct foreign market value from weighted 
alternatives advantageously serves the antidumping statute’s purpose 
of ‘determining current margins as accurately as possible’”). The Court 
has further held that surrogate values may provide the best information 
available even though “the surrogate values used by Commerce in [non- 
market economy] cases are fictional.” Olympia Indus., 7 F. Supp. 2d. at 
1001. As such, in the present case there is no question that Commerce’s 
use of surrogate values is a reasonable method of calculating normal val- 
ue. The issue, therefore, is whether the chosen value is supported by 
substantial evidence. 

Despite Plaintiffs’ arguments to the contrary, the Court is compelled 
to find that Commerce’s selection of Indian HTS category 7214.10.09is 
supported by substantial evidence. Although recognizing that “it is im- 
proper [for Commerce] to use tariff items covering inappropriate surro- 
gate materials in lieu of another tariff item that covers the appropriate 
surrogate material,” Writing Instrument Mfrs. Ass’n., 984 F. Supp. 
639-40, quoting, Sigma Corp. v. United States, 888 F. Supp. 159, (Ct. 
Int’! Trade 1995), in light of the record evidence, the Court must con- 
clude Commerce’s determination that forged steel was used in the pro- 
duction of subject merchandise was reasonable. 

The Court’s conclusion does not come easily, however. Commerce de- 
termined that one of the respondents had imported steel under a tariff 
heading covering forged steel bar and rod. Based on this conclusion, 
Commerce selected the Indian Tariff schedule that most closely re- 
flected the type of steel imported by the respondent—Indian HTS cate- 
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gory 7214.10.09. Commerce additionally used Plaintiffs’ questionnaire 
responses as evidence that Plaintiffs failed to establish their products 
were manufactured with non-forged steel. Commerce further relied 
upon statements made by Plaintiffs’ counsel at an administrative hear- 
ing as proof that forged steel likely was used by Plaintiffs to produce sub- 
ject merchandise: 


In the spirit of honesty and cooperation, and so on, I would say that 
on the record, I can’t say that it is forged. I can’t say that it is not 
forged, because I don’t think that question was ever asked, [sic] nor 
answered. The portions of the record cited by Defendants provide 
only the barest of support for Commerce’s conclusion that one of 
the respondents used forged steel as a component in the production 
of subject merchandise. 


The evidence relied upon by Commerce is not overwhelming. The re- 
cord evidence cited provides little more than the barest support for Com- 
merce’s conclusions. Likewise, the comments made by Plaintiffs’ 
counsel serve only to create additional ambiguity surrounding the use of 
forged steel. The Court, however, is bound by the standard of review es- 
tablished by Congress. Congress has granted Commerce substantial dis- 
cretion and has bound the Court to respect that discretion, even where 
the Court would have reached a different conclusion if it had been the 
ultimate trier of fact. The Court likely would have reached a different 
conclusion had this case been reviewed de novo. Nevertheless, despite 
its tenuous nature, the Court must conclude that in toto there is more 
than a “mere scintilla” of evidence supporting Commerce’s determina- 
tion. The Court recognizes that the record also provides some evidence 
that Plaintiffs actually used “merchant grade” steel in the production of 
subject merchandise. The presence of this contradictory evidence, how- 
ever, is insufficient to negate the validity of Commerce’s conclusion. It is 
well established that substantial evidence supporting an agency’s deter- 
mination may exist even when there is sufficient evidence to support a 
reasonable, but contrary conclusion. See Heveafil Sdn. Bhd, 2001 WL 
194986, *2 (Ct. Int’] Trade), citing, Atlantic Sugar, Ltd. v. United States, 
744 F.2d at 1563. Plaintiffs could prevail only if they demonstrated that 
Commerce’s conclusion was unreasonable. In the absence of such proof, 
the Court finds that Commerce’s selection of Indian HTS category 
7214.10.09 is supported by substantial evidence and otherwise in accor- 
dance with law. 


2. Commerce’s use of import data to calculate the surrogate value of 
forged steel is supported by substantial evidence and otherwise in 
accordance with law. 

a. Parties’ Contentions 


Plaintiffs contend that Commerce is statutorily required to value fac- 
tors of production based on prices and information from within the cho- 
sen country. Specifically, Plaintiffs cite 19 U.S.C. §1677b(c)(4), which 
states that Commerce shall value a non-market economy’s factors of 
production, to the extent possible, in one or more market economies at 
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the same level of economic development and that are significant produc- 
ers of comparable merchandise. Taking a literal approach to the “in a 
market economy,” Plaintiffs argue that “the best choice for selecting a 
price ‘in’ India is a domestic Indian price.” In support of this argument, 
Plaintiffs note that in addition to being a significant producer of heavy 
forged hand tcois, India is a significant producer of steel and, therefore, 
only imports specialty steel not normally associated with the production 
of subject merchandise. Accordingly, Plaintiffs argue that the import 
prices reflected in Indian HTS category 7214.10.09 are inaccurate and 
bear no rational relationship to the actual value of steel inputs actually 
used in India. 

Plaintiffs finally argue that Commerce’s use of domestic Indian prices 
as the surrogate values for coal and electricity further supports its claim 
that import prices, as reflected in Indian HTS category 7214.10.09, were 
an inappropriate surrogate value. Plaintiffs take the allegedly disparate 
treatment of steel, coal, and electricity, and conclude that “Commerce 
failed totally to conduct a reasonable review * * *. The fact that [mer- 
chant grade steel bar] is steel “bar” does not mean that it is comparable 
to Indian [HTS] category 7214.10.” 

Defendants counter that Commerce reasonably exercised its discre- 
tion in selecting import data as opposed to domestic Indian prices to val- 
ue forged steel bar. 


b. Analysis 


Plaintiffs’, in essence, ask the Court to do two things. First, they ask 
the Court to construe the meaning of “in” within the context of 19 U.S.C. 
§1677b(c)(4). Second, assuming a statutory construction favorable to 
Plaintiffs, they ask the Court to reevaluate the evidence and draw a fac- 
tual conclusion different from that of the administering agency. The 
Court is unable to fulfill either request. 

As stated, Commerce’s authority to control, administer, and interpret 
the antidumping laws is universally recognized and customarily af- 
forded substantial deference. To determine whether Commerce’s 
construction of 19 U.S.C. §1677b(c)(4) is “in accordance with law,” the 
Court first must determine whether Congress has expressly addressed 
the issue. See Chevron, 467 U.S. at 842-43. This Court has already ad- 
dressed this issue in Shakeproof Assembly Components Division of IIli- 
nois Tool Works, Inc. v. United States, 59 F. Supp. 2d. 1354, 1356-57 (Ct. 
Int’! Trade 1999). In Shakeproof, the plaintiff argued that the use of im- 
port prices to value non-imported material is contrary to law because 19 
U.S.C. §1677b(c) requires that valuation be based on factors in a surro- 
gate economy. 59 F. Supp. 2d. at 1356. The Court initially noted that 
“{nlowhere does the statute speak directly to any methodology Com- 
merce must employ to value the factors of production” and that “the 
very structure of the statute suggests Congress intended to vest discre- 
tion in Commerce by providing only a framework within which to 
work.” Id. at 1357, citing, Olympia Indus. v. United States, 7 F. Supp. 2d 
997, 1000, (Ct. Int’] Trade 1998) (“The relevant statute does not clearly 
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delineate how Commerce should determine what constitutes the [best 
available information]”). The Court went on to find that the phrase “to 
the extent possible” is “[a]nother signal that Congress did not speak and 
therefore left Commerce discretion in developing the details of its meth- 
odology.” Jd. From this language, the Shakeproof court concluded “the 
statute grants discretion to Commerce to decide what qualifies as the 
best available information.” Id. 

The Court is persuaded by the logic and rationale underlying the Sha- 
keproof holding. The language and structure of 19 U.S.C. §1677b(c)(4) 
clearly indicates that Congress intended to grant Commerce discretion 
to determine what constitutes the best available information from 
which to select a surrogate value. Thus, having confirmed that 19 U.S.C. 
§1677b(c)(4) endows Commerce with discretion, the Court must deter- 
mine whether Commerce’s use of Indian import data was reasonable. 

Commerce defended its use of Indian import data on two grounds. 
First, the domestic pricing data provided by Plaintiffs did not contain 
data for forged steel bars and Commerce had already concluded that 
forged bars would serve as the basis for establishing the surrogate value. 
Second, Commerce stated that “[i]t is the Department’s practice, when 
the data are equal in terms of specificity, contemporaneity, and repre- 
sentativeness, to use an import price over a domestic price because the 
former is reported on a duty-exclusive, tax-exclusive basis, while the lat- 
ter almost always is not.” See Issues & Decision Memo for the Adminis- 
trative Reviews of Heavy Forged Hand Tools from the People’s Republic 
of China—February 1, 1998 through January 31, 1999, reprinted at, 
Plaintiffs Appendix, Tab 8. (Issues & Decision Memo). 

The Court has already found Commerce’s selection of forged steel asa 
factor of production to be reasonable. In light of this finding, the Court’s 
reasonableness inquiry must now focus on whether Commerce’s use of 
import data constituted the best available information from which to 
value forged steel in India. The alternatives suggested by Plaintiffs con- 
sisted of domestic Indian prices and export prices for non-forged steel 
bar and billet. Commerce reasonably concluded that these categories 
could not produce a viable surrogate value for forged steel. Indeed, it is 
difficult for the Court to comprehend how Plaintiffs could argue that 
such divergent products were readily comparable. Asking the Court to 
determine whether the value of non-forged steel is comparable to and 
accurately reflects the underlying value of forged steel is equivalent to 
asking the Court, as Justice Scalia once quipped, to “judgi[e] whether a 
particular line is longer than a rock is heavy.” Bendix Autolite Corp. v. 
Midwesco Enter. Inc., 486 U.S. 888, 896 (1988) (Scalia, J., concurring). 
The best available information is that which provides a suitable basis of 
comparison between the factor of production selected by Commerce and 
comparable merchandise in India. In the present case, the data pertain- 
ing to imported forged steel satisfies this requirement. Thus, the Court 
finds Commerce’s use of Indian import data to be reasonable. 
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Moreover, the Court notes that Commerce’s use of import data com- 
ports with its well-established practice. As stated, when the data are 
equal in terms of specificity, contemporaneity, and representativeness, 
Commerce’s practice is to use an import price over a domestic price be- 
cause the former is reported on a duty-exclusive, tax-exclusive basis, 
while the latter almost always is not. The Court finds this practice to be 
wholly reasonable and consistent with the antidumping law’s underly- 
ing purpose of calculating the fairest and most accurate margins pos- 
sible. In light of this finding, the Court will not overturn Commerce’s 
factual conclusion that import data provided more accurate information 
than did the alternative Indian domestic and export data. Despite the 
potential relevance of the domestic prices cited by Plaintiffs, the Court 
will not reweigh the evidence and substitute its judgment for that of the 
administering agency in the face of substantial evidence. 

Finally, the mere fact that Commerce used domestic prices to value 
some factors of production is insufficient to negate the validity of Com- 
merce’s use of import data to value forged steel. Nothing in 19 U.S.C. 
§1677b(c) establishes the explicit methodology Commerce must employ 
to select surrogate values. Rather, Commerce’s methodology must be 
guided by the antidumping law’s underlying purpose of calculating the 
most accurate dumping margins possible. Thus, the courts will not ham- 
per Commerce’s freedom to choose data that effectuates this purpose. 
Additionally, the United States Court of Appeals for the Federal Circuit 
has affirmed Commerce’s use of import prices even when domestic 
prices were used to value other factors of production. See Nation Ford 
Chem. Co. v. United States, 166 F.3d 1373, 1378 (Fed. Cir. 1999). The 
Court, therefore, finds that Commerce’s use of import data is supported 
by substantial evidence and otherwise in accordance with law. 


B. Commerce’s Correction of a Ministerial Error 


In its Preliminary Results, Commerce indicated that the surrogate 
values used to calculate normal value were based on data reflecting only 
half of the period of review. Commerce also indicated in the Preliminary 
Results Surrogate Value Memorandum, issued on the same day, that 
partial-year data was used because “Indian import statistics for the re- 
mainder of the [period of review] were not published” at the time the 
Preliminary Results were issued. On March 28, 2000, one month follow- 
ing the publication of the Preliminary Results, Plaintiffs submitted a 
case brief providing Commerce with complete data for the entire period 
of review. The information provided was taken from the same public 
sources Commerce had relied upon to establish the surrogate values in 
its Preliminary Results. Due, however, to an apparent agency oversight, 
Commerce never reviewed or incorporated this information into Com- 
merce’s Final Results. As such, the surrogate values used to calculate 
the final normal value were inaccurate. Following publication of the Fi- 
nal Results, Plaintiffs petitioned Commerce to address this omission 
and correct its ministerial error. Plaintiffs, however, limited their re- 
quest to the correction of only one factor of production. 
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On August 1, 2000, Commerce issued amended final results acknowl- 
edging its failure to fully consider the updated data, and adjusting the 
value of the factor of production requested by Plaintiffs. Additionally, 
Commerce noted that by overlooking the March 28, 2000 case brief, it 
had failed to update surrogate values for all relevant factors of produc- 
tion. Thus, because Commerce had asserted throughout the administra- 
tive review that it intended to use full year surrogate value data, the 
agency adjusted each of the factors of production relied upon to establish 
normal value. These adjustments raised normal value, thereby increas- 
ing the resultant dumping margins. 

Plaintiffs argue Commerce’s actions exceed its authority as set forth 
in 19 US.C. §1675(h). This section provides: 


The administering authority shall establish procedures for the 
correction of ministerial errors in final determinations within a 
reasonable time after the determinations are issued under this sec- 
tion. Such procedures shall ensure opportunity for interested par- 
ties to present their views regarding any such errors. As used in this 
subsection, the term “ministerial error” includes errors in addi- 
tion, subtraction, or other arithmetic function, clerical errors re- 
sulting from inaccurate copying, duplication, or the like and any 
other type of unintentional error which the administering author- 
ity considers ministerial. 


(Emphasis in Plaintiffs’ brief). The procedures established by Com- 
merce to enforce this statute are found in 19 C.F-R. §351.224, and pro- 
vide: 


(c) A party to the proceeding to whom the Secretary has disclosed 
calculations performed in connection with a preliminary deter- 
mination may submit comments concerning a significant ministe- 
rial error in such calculations. A party to the proceeding to whom 
the Secretary has disclosed calculations performed in connection 
with a final determination or the final results of a review may sub- 
mit comments concerning any ministerial error in such calcula- 
tions * * * 

(d) Comments filed under [the above paragraph] must explain 
the alleged ministerial error by reference to applicable evidence in 
the official record, and must present what, in the party’s view, is the 
appropriate correction * * * Replies to any comments must be limit- 
ed to issues raised in such comments. 

(e) The Secretary will analyze any comments received and, if ap- 
propriate, correct any significant ministerial error by amending the 
preliminary determination, or correct any ministerial error by 
amending the final determination or the final results of review 
(whichever is applicable) * * * 


Plaintiffs note that their July 17, 2000 comments and request to cor- 
rect a ministerial error were limited to the recalculation of the steel bil- 
let surrogate value. Because Commerce exceeded the scope of this 
original request without seeking any additional input from the parties, 
Plaintiffs argue that their right to “present their views” on these addi- 
tional surrogate values was violated. 
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Alternatively, Plaintiffs argue Commerce’s corrections were not min- 
isterial in nature because they involved significant discretionary consid- 
erations. Plaintiffs note that although Commerce may, with or withouta 
party’s request, correct errors that it reasonably regards as ministerial 
in final determinations, the agency’s decision to do so must not be arbi- 
trary, capricious, or unsupported by substantial evidence. Plaintiffs ar- 
gue the corrections made by Commerce fall outside what is normally 
perceived as ministerial error. Moreover, Plaintiffs argue Commerce’s 
assertion that they intended to use the full year data but simply forgot is 
nothing more than a post-hoc, self-serving litigation strategy—“Com- 
merce did not just forget about the one-hundred-and-eighty-four (184) 
page March 28 submission, it just never intended to use it for any pur- 
pose.” Thus, Plaintiffs argue that it is not reasonable to characterize the 
changes as ministerial. 

Quoting a July 7, 2000 surrogate values memo, the United States 
counters that Commerce always intended to use “Indian prices contem- 
poraneous with the [period of review. |” (United States’ Brief, at 20). The 
United States argues that Commerce’s policy is to calculate surrogate 
values based on “publicly available published information or other pub- 
licly available sources for information regarding prices in India during 
the [period of review];” however, at the time the preliminary determina- 
tions were made, “Indian import statistics for the [entire period of re- 
view] were not published ** *.” (Id. at 44, quoting, Commerce’s 
Preliminary Results Surrogate Memo, at 2; and Commerce’s Final Re- 
sults Surrogate Memo, at 2.) Thus, the United States argues that Com- 
merce’s failure to incorporate data properly contained in the record into 
the Final Results, despite an expressed intent to do so, constitutes an 
unintentional ministerial error. 

For several reasons, the Court is persuaded that the United States is 
correct. First, the Court can find no support for Plaintiffs’ contention 
that Commerce should be limited to correcting only those ministerial er- 
rors requested by an interested party. Neither the relevant statutes nor 
Commerce’s regulations impose such a restriction, and case law clearly 
establishes that “Commerce may, with or without a party’s request, cor- 
rect errors that it reasonably regards as ministerial in final determina- 
tions.” Aramide Maatschappij V.o.F- v. United States, 901 F. Supp. 353, 
361-62 (Ct. Int’] Trade 1995) (Emphasis added). The statutory and reg- 
ulatory provisions Plaintiffs cite merely ensure that interested parties 
have the right to highlight errors that Commerce may have made and to 
present arguments in support of correcting those errors. Nothing in the 
cited provisions precludes Commerce from acting to correct errors it dis- 
covers on its own accord. Because Plaintiffs only pointed out the error 
associated with the steel billet surrogate value, Commerce’s conclusion 
that all the factors of production should be updated was clearly reached 
sua sponte. Restricting Commerce in the manner suggested by Plaintiffs 
would be tantamount to granting parties the power to manipulate ad- 
ministrative determinations by selectively withholding and updating 
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data. Such power is anathema to Commerce’s broad authority to correct 
ministerial errors and its underlying obligation to calculate the most ac- 
curate dumping margins possible. 

Second, despite Plaintiffs’ argument to the contrary, the Court finds 
that the “errors” at issue are ministerial. Plaintiffs initially acknowl- 
edge the ministerial nature of these errors and argue that Commerce 
could only correct the “ministerial error” they highlighted. Plaintiffs, 
however, later argue that the “errors” Commerce corrected required the 
application of discretionary considerations and, therefore, were neither 
“ministerial,” nor amenable to correction under 19 U.S.C. § 1675h. Stat- 
ute, regulations, and case law largely leave the question of what consti- 
tutes a “ministerial error” to Commerce’s discretion. Both the relevant 
statute and Commerce’s regulations broadly define “ministerial error” 
as 

* * * an error in addition, subtraction, or other arithmetic function, 
clerical error resulting from inaccurate copying, duplication, or the 
like, and any other similar type of unintentional error which the Sec- 
retary [or administering authority] considers ministerial. 


19C.ER. § 351.224(f) (2000); 19 U.S.C. § 1675h (Emphasis added). This 
Court has recognized the broad nature of Commerce’s definition and 
consistently granted the agency substantial discretion in determining 
which errors are “ministerial.” See Fabrique de Fer de Charleroi, S.A. v. 
United States, 2001 WL 630995, *12 (Ct. Int’] Trade), citing, Cemex, 
S.A. v. United States, 19 CIT 587, 593 (1995) (“Commerce is given fairly 
broad discretion to determine which types of unintentional error to re- 
gard as ministerial.”). Moreover, where Commerce identifies an error as 
“inadvertent,” the Court has frequently held that it may uphold the 
correction as a ministerial error. See Fabrique de Fer de Charleroi, S.A, 
2001 WL 630995, *12; Geneva Steel v. United States, 914 F Supp. 563, 
607 (Ct. Int’! Trade 1996) (basing, in part, its conclusion that Com- 
merce’s failure to aggregate the grants received was an error of addition 
and therefore Commerce’s characterization of the error as “inadver- 
tent” was a ministerial error). 

In the present case, Commerce failed to incorporate surrogate value 
data from the entire period of review into its final determination. Al- 
though 19 U.S.C. §1677b(c) specifies the type of data Commerce should 
use in calculating surrogate values, it fails to specify the time period 
from which the surrogate values are to be taken. Despite the absence of 
statutory guidance, the Court has recognized that Commerce’s practice 
is to use surrogate value data that is contemporaneous with the period of 
review. See Coalition for the Pres. ofthe American Brakedrumand Rotor 
Aftermarket Mfrs. v. United States, 44 F. Supp. 2d 229, 259 (Ct. Int’] 
Trade 1999) (“Commerce’s practice is to use publicly available values 
which are representative of a range of prices within the [period of inves- 
tigation]”); Union Camp Corp. v. United States, 941 F. Supp. 108, 116 
(Ct. Int’ Trade 1996) (noting that Commerce will select, where possible, 
publicly available published value which is: (1) an average non-export 
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value; (2) representative of a range of prices within the POI; (3) product- 
specific; and (4) tax-exclusive). Commerce reflected this practice in its 
Preliminary Results Surrogate Memorandum and again in its Final Re- 
sults Surrogate Value Memorandum when it stated “[w]here possible 
we value factors of production using publicly available published infor- 
mation or other publicly available sources for information regarding 
prices in India during the [period of review.]” (United States’ Appendix, 
Tab 11, at 2; Plaintiffs’ Appendix, Tab 9, at 2.) (Emphasis added.) Com- 
merce further stated that it “valued [factors of production] using public- 
ly available import statistics for the period February through August 
1998 * * * Indian import statistics for the remainder of the [period of re- 
view] were not published at the time [Commerce] prepared this memo- 
randum.” (Id.) 

Under normal conditions and absent evidence to the contrary, the 
Court presumes that Commerce acts or seeks to act in a regular manner 
consistent with its established practices. Commerce indicated during its 
investigations that its calculations were made on partial period of re- 
view data only because more comprehensive data was not available. 
Commerce also characterized its failure to incorporate the full-year data 
into its final determination as “inadvertent.” Given the remarks found 
in the surrogate value memorandum and Commerce’s well-established 
practice of using data that incorporates the entire period of review, the 
Court finds Commerce’s characterization to be reasonable. Moreover, 
the Court finds that the application of the full year data did not require 
discretionary consideration by Commerce. Had this information been 
available at the time the preliminary results were issued, Commerce 
would have considered it as a matter of course. Likewise, when this in- 
formation was ultimately brought to Commerce’s attention, the agency 
adhered to its long-standing policy and unquestioningly considered the 
data. Thus, notwithstanding Plaintiffs’ claim that “Commerce did not 
just forget about the one-hundred-and-eighty-four (184) page March 28 
submission, it just never intended to use it for any purpose,” Plaintiffs 
have not demonstrated anything that would cause the Court to conclude 
Commerce either intentionally disregarded the submitted information 
or in its discretion determined it was inapplicable. Likewise, Plaintiffs 
have demonstrated nothing that would rebut the presumption that 
Commerce intended to act regularly and in a manner consistent with its 
established practice. Thus, the Court is left to conclude that Com- 
merce’s characterization of its “error” as an unintentional omission is 
reasonable and supported by substantial evidence. 

Finally, the Court finds that the antidumping law’s underlying pur- 
pose of using the best available information to determine the most accu- 
rate dumping margins is furthered by the correction of the ministerial 
error. Were the Court to adopt Plaintiffs’ position restricting the infor- 
mation Commerce can rely upon to that contained in the narrowly 
drafted request to correct a ministerial error, it would be sanctioning a 
practice that ultimately would skew the antidumping duty margins. 
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Such a restriction would unreasonably restrict Commerce’s ability to 
calculate fair and accurate dumping margins. Thus, in light of the min- 
isterial nature of the corrected errors, the Court finds Commerce’s ac- 
tions to be reasonable, supported by substantial evidence, and 
otherwise in accordance with law. 


C. Commerce’s Selection of Surrogate Values for Pallets 


Plaintiffs argue Commerce’s selection of surrogate value for pallets 
was unsupported by substantial evidence and not in accordance with 
law. Specifically, Plaintiffs argue that Commerce improperly used a sur- 
rogate value that the agency had expressly rejected in a prior segment of 
the proceeding. The United States concedes that Commerce used an in- 
appropriate surrogate value and acknowledges the issue should be re- 
manded so that the agency can determine the proper surrogate value. 
Defendant-Intervenor does not address this issue in its brief and the 
Court concludes, therefore, that it does not oppose remand. The Court 
agrees with the conclusion reached by the parties and finds Commerce’s 
selection of pallet surrogate value to be unsupported by substantial evi- 
dence and otherwise not in accordance with law. The issue, therefore, is 
remanded to Commerce for determination of the appropriate surrogate 
value. Commerce shall complete this task and file its findings with the 


Court no later than forty-five (45) days from the date this opinion is is- 
sued. 


CONCLUSION 


For the reasons stated above, the Court finds that Commerce’s selec- 
tion of Indian HTS category 7214.10.09 is supported by substantial evi- 
dence and otherwise in accordance with law. The Court further finds 
that Commerce did not exceed its authority when it adjusted the surro- 
gate values for all factors of production under the auspices of correcting 
a ministerial error. Finally, the Court finds that Commerce’s selection of 
a surrogate value for pallets is not supported by substantial evidence. 
Accordingly, the Court remands this issue to Commerce for recalcula- 
tion. In all other respects, Commerce’s Final Determination and 
Amended Final Determination are sustained. 
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OPINION AND ORDER 
I. INTRODUCTION 


BARZILAY, Judge: This action arises in response to Plaintiffs’ Humane 
Society of the United States, Humane Society International, and De- 
fenders of Wildlife (“Humane Society”) Application for Fees and Other 
Expenses Pursuant to the Equal Access to Justice Act (“Pls.’ Applica- 
tion”). Humane Society asks for fees and other expenses in connection 
with count three of its action in Humane Society of the United States v. 
Clinton, 23CIT___, 44 F Supp. 2d 260 (1999) (“Humane III”). Defen- 
dants (“Government”) oppose Pls.’ Application, and claim that their op- 
position to this count was “substantially justified,” within the 
requirements of the Equal Access to Justice Act, 28 U.S.C. § 2412(d) 
(1997) (““EAJA”’). Therefore, the Government claims that it should not 
be held responsible for Humane Society’s fees. The court holds that the 
Government’s position was not substantially justified and awards attor- 
neys’ fees and expenses to Humane Society in the amount of $42,367.79. 


II. DISCUSSION 


The court assumes familiarity with its earlier opinion in Humane III, 
but will briefly review the facts relevant to the current action. Humane 
Society’s original claim had three counts. See Humane III, 44 F Supp. 2d 
at 263. It prevailed only on the third count, that the Secretary of Com- 
merce had “reason to believe” that illegal driftnet fishing was occurring 
in Italy in violation of the High Seas Driftnet Fisheries Enforcement 
Act, 16 U.S.C. § 1826a(b)(1)(B) (1994) (“Driftnet Act”), and that the Sec- 
retary’s failure to issue a formal identification of Italy to the President, 
as required by the Driftnet Act, was arbitrary and capricious. See Hu- 
mane III, 44 F Supp. 2d at 278. The court ordered the Secretary to iden- 
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tify Italy within 10 days. See id. at 279. Within the time provided by 
statute, Humane Society moved for attorneys’ fees and expenses for 
time devoted to count three in the amount of $59,715.83. 

The EAJA provides: 


a court shall award to a prevailing party other than the United 
States fees and other expenses, * * * incurred by that party in any 
civil action * * * including proceedings for judicial review of agency 
action, brought by or against the United States in any court having 
jurisdiction of that action, unless the court finds that the position of 
the United States was substantially justified or that special circum- 
stances make an award unjust. 


28 U.S.C. § 2412(d)(1)(A). A trial judge has discretion to award attor- 
neys’ fees and other expenses under the EAJA. See Chiu v. United 
States, 948 F.2d 711, 713 (Fed. Cir. 1991). To prevail on an application for 
fees, the EAJA “requires (1) that the claimant prevailed in the action, (2) 
that the government’s position was not substantially justified, (3) that 
the award of attorney fees is not unjust, and (4) that the fee application 
is timely filed and supported by an itemized statement.” Doty v. United 
States, 71 F.3d 384, 385 (Fed. Cir. 1995) (citations omitted). See also 
American Bayridge Corp. v. United States,25CIT___—,_—_—«, 886 F Supp. 
2d 1284, 1285 (2001). 

A prevailing party is one that has succeeded “on any significant issue 
in litigation which achieves some of the benefit the party sought in 
bringing suit.” United States v. Modes, Inc., 18 CIT 153, 155 (1994) 
(quoting Hensley v. Eckerhart, 461 U.S. 424, 433 (1982). The Govern- 
ment does not dispute that Humane Society is the prevailing party for 
count three of the action. See Defs.’ Resp. to the Application for Fees and 
Other Expenses Pursuant to the Equal Access to Justice Act Filed by The 
Humane Society of the United States (“Defs.’ Resp.”) at 3-4. Humane So- 
ciety’s application was timely filed and supported by an itemized state- 
ment. See 28 U.S.C. § 2412(d)(1)(B) (requiring parties to file the 
application within 30 days of the final judgment in the action and speci- 
fying the requirements of the application.) The Government does not 
contend that awarding fees would be unjust due to special circum- 
stances. The only issue currently before the court is whether the Gov- 
ernment’s position was substantially justified in its opposition to the 
count on which Humane Society prevailed, and if it was not substantial- 
ly justified, what the proper amount of fees should be. 


A. The Government’s Position Was Not “Substantially Justified” 


The phrase “substantial justification” means “‘justified in substance 
or in the main’—that is, justified to a degree that could satisfy a reason- 
able person.” Chiu, 948 F2d at 715 (quoting Pierce v. Underwood, 487 
US. 552, 565 (1988)). The party’s position must have a reasonable basis 
in law and in fact. Id. The “government bears the burden of establishing 
that its position was substantially justified or that special circumstances 
should preclude an award under the EAJA.” Traveler Trading Co. v. 
United States, 13 CIT 380, 381, 713 F Supp. 409, 411 (1989). If the Gov- 
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ernment does not meet its burden, the court must grant the application 
for fees and expenses. See id. That the Government lost on the issue 
should not raise a presumption that its position was not substantially 
justified. See American Bayridge, 86 F. Supp. 2d at 1285. The decision to 
award fees should be reached independent of the merits by examining 
the Government’s position and behavior with the EAJA requirements 
in mind. See Ferro Union, Inc. v. United States, No. 99-143, 1999 Ct. 
Int’] Trade LEXIS 1387 at * 8 ( Dec. 30, 1999). The Government must 
prove that it has not pressed a tenuous position without factual or legal 
foundation. See Sigma Corp. v. United States, 20 CIT 852, 857, 936 F. 
Supp. 993, 998 (1996). 

In Humane III, the Government argued that the Secretary of Com- 
merce had no “reason to believe” that Italian nationals or vessels were 
continuing large-scale driftnet fishing on the high seas, and therefore 
was not “arbitrary, capricious, and not in accordance with the Driftnet 
Act” in refusing to identify Italy a second time. Humane III, 44 F. Supp. 
2d at 277. The Government contends that because no numeric value for 
what constitutes a reason to believe was articulated, there is no discern- 
ible standard. Therefore, it was justified in arguing that nine confirmed 
sightings were insufficient to constitute a reason to believe for identifi- 
cation purposes. See Defs.’ Resp. at 6-8. Furthermore, the Government 
contends that even if its overall position was not substantially justified, 
its position was justified until the Secretary of Commerce made his Oc- 
tober 21, 1998 ruling on the 1998 Driftnet season. See id. at 8-10. 

“Humane II clearly established the legal standard for what consti- 
tutes reason to believe under 16 U.S.C. § 1826a(b)(1)(B).” Humane III, 
44 F Supp. 2d at 279 (referring to Humane Society v. Brown, 20 CIT 277, 
920 F Supp. 178 (1996) (“Humane II”)). In Humane II, the court con- 
cluded that mutual collateral estoppel governed interpretation of the 
reason to believe standard and “rejecti/ed] Defendants’ continued 
strained reading of the Act.” Id. at 274. The reason to believe standard 
was held not to require confirmed, “well documented reports” or “spe- 
cific corroboration” of all elements, such as the vessel identification in- 
formation. Humane II, 920 F. Supp. at 191. The court in Humane II, 
recognized the Supreme Court’s long-standing opinion that “there is 
‘wide difference’ between belief and knowledge” and pointed out the 
Government’s failure to recognize this difference. Jd. at 191-92 (citing 
e.g. Iron Silver Mining Co. v. Reynolds, 124 US. 374, 384 (1888). Beliefis 
defined as “‘knowledge of other facts which, although not amounting to 
direct knowledge, would cause a reasonable person, knowing the same 
facts, to reasonably conclude. * * *’” Id. at 191 (quoting Criminal Of- 
fense Pattern Jury Instructions 21 at 44, 25 (11th Cir. 1985). 

In this case, the evidence was undisputed that large-scale driftnet 
fishing was continuing in Italy. Humane III, 44 F Supp. 2d at 277. The 
court found that “nine confirmed sightings combined with the numer- 
ous allegation make the Secretary’s refusal to identify Italy a second 
time arbitrary, capricious and not in accordance with the Driftnet Act.” 
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Id. The Government contends that because no numeric value for what 
constitutes a reason to believe is articulated, it was substantially justi- 
fied in deducing that the evidence presented did not constitute a reason 
to believe. Defs.’ Resp. at 7-8. The court does not agree. In view of Hu- 
mane II’s definition of “reason to believe” in 1996, a reasonable person 
could not conclude that the Government was justified in arguingin 1998 
that the Secretary had no reason to believe that large-scale driftnet fish- 
ing was continuing in Italy. Therefore, the court holds that Govern- 
ment’s position was not substantially justified. 

In the alternative, the Government contends that it was not pressing 
a tenuous position before the Secretary’s ruling on the 1998 driftnet 
season because there were no confirmed 1998 sightings until after this 
ruling. Yet, the standard articulated in Humane II, while not setting a 
specific numeric standard, does not require “confirmed” sightings per 
se. Humane II, 920 F. Supp. at 192. Therefore, this position is not sup- 
ported by the standards of Humane II. The sightings’ confirmation did 
not significantly change the facts presented to the Government under 
the reason to believe standard. The court in Humane III also suggested 
that the Secretary’s decision to withdraw the certification of Italy as a 
country which continued large-scale driftnet fishing was premature, if 
not arbitrary and unreasonable. See Humane III, 44 F. Supp. 2d at 274. 
Thus, the Secretary had reason to believe that large-scale driftnet fish- 
ing was continuing even before the October 21 ruling. See id. at 272. Af- 
ter evaluating the overall position of the Government, the court holds 
that the Government’s position was not substantially justified. There- 


fore, the court awards fees and other expenses to Humane Society under 
the EAJA. 


B. Proper Rate of Compensation for Attorneys 


Section 2412(d)(2)(A)(ii) provides that “attorney fees shall not be 
awarded in excess of $125 per hour unless the court determines that an 
increase in the cost of living or a special factor, such as the limited avail- 
ability of qualified attorneys for the proceeding involved, justifies a 
higher fee.” It is undisputed that the appropriate cost of living adjust- 
ment increases this rate to $139 per hour. Humane Society requests this 
rate for Yuki Ishizuka’s time and the Government does not opposed this 
award. See Defs.’ Resp. at 18 n.2. 

For lead counsel, Patti Goldman, Humane Society requests an hourly 
rate of $350, because of her “unique expertise in both trade and environ- 
mental law and litigation and the limited amount [sic] of qualified attor- 
neys with this expertise.” Decl. of Patti Goldman at 1 8. As Humane 
Society recognizes, a special factor refers to “attorneys ‘qualified for the 
proceedings’ in some specialized sense, rether than just in their general 
legal competence.” Underwood, 487 U.S. at 572. The Supreme Court de- 
termined that this language “refers to attorneys having some distinc- 


tive knowledge or specialized skill needful for the litigation in question 
ee a 
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The court dealt with similar litigation and a comparable attorney skill 
level in Earth Island Institute v. Christopher, 20 CIT 1221, 942 F Supp. 
597 (1996). The court reaffirmed the proposition that the rates of an at- 
torney in a specialized field should be calculated in accordance with the 
market rates of the relevant community. See id. at 1239, 942 F Supp. at 
612. In 1996, the court calculated the award to lead counsel at a rate of 
$280 per hour for his work on Earth Island. See id. at 1239-40, 942 F 
Supp. at 612-13 n.32. The court in Earth Island considered the declara- 
tions of other attorneys specializing in the same field as lead counsel’s to 
determine the reasonable market rate for someone with his experience 
and skill level. See id. 

Patti Goldman has provided the court with a long list of her experi- 
ence and credentials. See Decl. of Patti Goldman at 17 11-16. Another 
attorney specializing in environmental and trade litigation also pro- 
vided the court with a declaration attesting to the legal expertise of Patti 
Goldman, and to the prevailing market rate of her legal services at $350 
per hour. See Decl. of Joshua R. Floum. He stated: 


[s]ince so few attorneys have practices in this area of law, there is no 
well-developed market rate for the particularized field of trade and 
environmental litigation. However, my current rate is $350 per 
hour * * *] ama1983 law school graduate, as is Ms. Goldman. She 
would command a market rate of well over $350. 


Id. at 1 8. As in Earth Island, the court has no basis to find otherwise. 
Accordingly, Patti Goldman will be compensated for her time at a rate of 
$350 per hour. 


C. Proper Rate of Compensation for Interns 


The Supreme Court in Missouri v. Jenkins, 491 U.S. 274 , 287 (1989) 
“reject{[ed| the argument that compensation for paralegals at rates 
above ‘cost’ would yield a ‘windfall’ for the prevailing attorney.” The 
court in Earth Island, 20 CIT at 124445, 942 F Supp. at 615, deter- 
mined that in accordance with the Supreme Court’s stated views, the 
appropriate compensation for paralegals, law clerks, and summer asso- 
ciates should be determined by the marketplace. Therefore, if the court 
determines that $75 per hour is a reasonable rate in accordance with the 
marketplace, $75 per hour should be awarded. In Earth Island, the 
court agreed with the declaration of another attorney that the requested 
rates were reasonable. See id. at 1244, 942 F Supp. at 615. In this case, 
there is no declaration except that of Humane Society’s own attorney. 
Yet, the Government does not dispute the stated amount is the market 
rate, it only disputes that the market rate should be awarded. The Gov- 
ernment correctly points out that in the past the court has stated that 
“the appropriate means of compensation for law clerk and paralegal 
time is to treat this class of personnel as an expense covering study and 
analysis.’” Bonanza Trucking Corp. v. United States, 11 CIT 436, 445, 
664 F Supp. 1453, 1460 (1987) (quoting Ashton v. Pierce, 580 F. Supp. 
440, 433 (D.D.C. 1984) (internal quotation marks omitted)). As stated in 
Earth Island, however, this is no longer the prevailing view of the court. 
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As the cases cited by the Government no longer reflect the opinion of 
the court, market rates shall determine the per hour rate of legal in- 
terns. Patti Goldman has sworn that $75 per hour is the market rate and 
the Government makes no assertions to the contrary; therefore, Hu- 
mane Society should be compensated at this rate. 


D. Amount of Fees to be Awarded 


Humane Society seeks a fee award of $59,715.83, although it does not 
show all the calculations used to arrive at this amount.! The Govern- 
ment opposes this proposed amount on several grounds. See Defs.’ Resp. 
at 11-23. After considering the Government’s proposed reductions, the 
court arrives at a fee award of $42,367.79.2 

First, the court reduced the figure by compensating Humane Society 
for one third of the hours representing matters spent only partially on 
its successful claim and partially on its two unsuccessful claims, rather 
than the one half which Humane Society requests. Secondly, the court 
deducted the hours spent preparing Humane Society’s unsuccessful ap- 
peal. The court also deducted the hours Patti Goldman spent reading 
the decision and writing a memo to the client concerning the decision. 
Finally, the court reduced the rate of compensation of Patti Goldman for 
time spent on the fee award application to the rate of compensation of a 
non-specialized attorney, $139 per hour. 

The court awards fees and expenses to Humane Society in the amount 
of $42,367.79. The Government was not substantially justified in refus- 
ing to identify Italy as a country that it had reason to believe was large 
scale driftnet fishing. Humane Society was forced to spend a large 
amount of money pursuing this lawsuit to compel the Government to 
take steps to enforce important environmental litigation. Environmen- 
tal litigation is often costly and the EAJA is designed to encourage par- 
ties to bring meritorious lawsuits which would normally be difficult to 
finance. Humane Society should be compensated in an amount which 
will encourage it to bring valid claims in the future when the Govern- 
ment’s position is not justified. Awarding $42,367.79 reduces the origi- 
nal amount requested by Humane Society to compensate it only for its 


prevailing claims, and gives the parties the proper incentives in future 
litigation. 


III. CONCLUSION 


For the foregoing reasons, the court finds that the Government’s posi- 
tion on count three in Humane III was not substantially justified within 
the meaning of the EAJA. Therefore, the court grants Humane Society’s 
application for attorneys’ fees and other expenses in the amount of 
$42,367.79 and orders reimbursement from defendants in that amount. 


1 Using the numbers provided by Humane Society, the court arrived at $59,775.39; this number is reflected in the 
calculations 


“This amount includes compensation for expenses in the amount of $1,644.51. 
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